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Tue interesting spectacle of four territorial 
governments, engaged through its chosen 
representatives, in framing organic laws with 
a view to admission into the Union, as States, 
is now presented to the country, and is at- 
tracting the attention of lawyers and law- 
makers, especially throughout the Northwest. 
Constitutional conventions are being held in 
Sioux Falls for South Dakota, Bismarck for 
North Dakota, Helena for Montana and 
Olympia for Washington. The result of 
their labors will be watched with interest. 
The method of perfecting a State constitution 
is interesting, though it differs but little from 
that of other legislative bodies. The aim 
and object of a constitutional convention, 
however, are not very well understood, if 
one may judge by their occasional results 
and by the measures which, it is reported, 
are being urged in the pending conventions, 
and it isto be feared that, in the eagerness 
to make a popular document, one which 
seems complete and perfect, and which con- 
tains all the latest improvements in the shape 
of an organic law, the law-makers will overdo 
the work and coustruct constitutions, the 
essential provisions of which might properly 
be left to the legislature. A constitution is, 
and should be nothing but a declaration of 
principles. It should be short, plain and 
simple in its provisions. The effort should 
not be to make it contain everything:r to 
overload it. Times change, people change, 
opinions change, and countries change, and 
therefore it is the most narrow-minded policy 
for a State to bind itself by constitutional 
enactments, the hardest of all law to change. 
Our new born States, or more properly speak- 
ing, our embryo States, should profit by the 
experience of many of her older sisters, who 
long ago learned that it is the wisest course 
to leave many things to their legislatures, re- 
stricted only by natural and well established 
declarations of principle. The tendency to 
engraft into the constitution all the ‘‘ism’s’’ 
of the day, to provide against every possible 
public wrong, or inconvenience, should be 
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restricted, or the result will be disastrous and 
the injury far reaching. 





As an illustration of what we have said, it 
is reported that the South Dakota convention 
will adopt and fix the salaries of certain State 
officers, including judges of the courts, none 
of which can be changed except by an 
amendment to the constitution. This we 
conceive to be a mistake, the more inexcus- 
able in view of the experience which the State 
of Michigan has had with a similar constitu- 
tional provision. For many years the effort 
has been made in that State without success, 
to adopt an amendment making the salaries 
of judges of the supreme court what they 
ought to be. The South Dakota convention 
also propose nineteen sections to the chapter 
on corporations, containing much that is 
usually left to the legislature, and it is stated 
that prohibition, woman suffrage, and minor- 
ity representation will all receive attention 
at the hands of the law-makers, and one of 
the eleven things which the legislature is pro- 
hibited from enacting is ‘‘granting to an in- 
dividual, - association, or corporation, any 
special or exclusive privilege, immunity or 
franchise whatever.’’ 


eS 


Tue final decision of the New Orleans Civil 
District Court against the Cotton Oil Trust, 
rendered a few days ago, was not unexpected 
but came with crushing force against a com- 
bination which has for two or three years 
successfully withstood legal onslaught, and 
which considered itself invulnerable for all 
time. The suit was by the attorney-general, 
and the trust is adjudged guilty of usurping, 
intruding into, and unlawfully holding and 
exercising the franchises and privileges of a 
corporation without being duly incorporated, 
and is for ever excluded and debarred from 
the said franchises and privileges within the 
State, and declared to be an illegal and in- 
valid asscciation, and defendants are con- 
demned to pay all costs. 





—— papinaantentigs 


Tue antidote to the recent address of Mr. 
Depew, in praise of lawyers, comes in the 
shape of a few remarks made by Lieut. Gov. 
Jones, of New York, at the recent meeting 
of the Medico-Legal congress of a few days 
ago. It was a somewhat severe reflection on 
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the legal profession, charging its members 
with making bad laws and then construing 
them in the interest of rich and unscrupulous 
clients. He says the lawyer tries to do too 
much, that his sense of duty has become 
exaggerated. He not only believes he must 
assist any cause—if he is retained to do 
so—but, in so doing, must twist and torture 
laws that he helped to make in order to 
defeat the very object he now seeks to com- 
pass. Consequently it is found that corpora- 
tions whose interests are not always public 
interests, are able to command the greatest 
legal talent, and laws that were made to pro- 
tect the people’s interests in some way are 
made to defeat their own purposes. This is 
the popular idea about lawyers and to a cer- 
tain extent it has legal justification. It arises 
in part from the great and unnecessary 
number of lawyers in this country. The 
countries of the old world manage to get 
along with a few thousand lawyers each. 
Even England with her vast commercial and 
financial interests has less than ten thousand. 
But in the United States there are seventy 
thousand, with the number on the increase. 
As there is not legitimate business for this 
great army, many are forced to seek their 
livelihood in other ways. They naturally 
drift into the legislature, and it is a notorious 
fact that, with rare exceptions, the ablest 
lawyers and those best qualified by experi- 
ence in practice to make laws, take no hand 
in that important public duty. As a result, 
laws are placed upon the statute book, which 
ought not to be there and which, when sought 
to be carried into effect, are found defective, 
invalid, and absolutely nugatory to accom- 
plish that for which they were intended. As 
long as the public selects incompetents to 
legislate for them, and as long as individuals 
or corporations are willing to pay forthe best 
tegal talent, which it is their privilege to 
secure, just so long will continue the abuse 
which Gov. Jones deplores, and for which 
the people are, in a large measure, responsi- 
ble. 








NOTES OF RECENT DECISIONS. 


Tuat a notary public has no authority to 
administer an oath such as is required by act 








of congress under certain circumstances to a 
deputy surveyor of the United States, and, 
what is more serious, that there is no statute 
which gives authority to any officer or any 
person whatever to administer oaths in all 
cases where, by the laws of the United States, 
they are required, was decided by the Su- 
preme court of the United States in United 


States v. Hall. The court says: 

It is a little singular that there is no general statute 
designating any class of persons or officers who may in 
ail cases administer the oaths required to be taken by 
the laws of the United States. There are many stat- 
utes regulating the administration of oaths in particu- 
lar classes of cases, and specifying the person before 
whom the oath shall be made, but the persons are not 
always the same. These oaths can be taken in the 
cases pointed out by the law before the courts, judges 
of the courts, clerks of the courts, notaries public, 
commissioners of the circuit court, and various other 
officers, but in all these instances the class of cases in 
which the oath can be taken before such officer, or any 
of them, is defined. We have been unable to find any 
statute authorizing the oath required to be taken by 
Hall, in reference to the manner in which he had dis- 
charged his duties as deputy surveyor under the con- 
tract which is made part of the indictment, to be ad- 
ministered by a notary public. In the case of U.S. v. 
Curtis, 107 U. 8. 671, 2S. C. Rep. 507, this court, after 
very careful examination of the statutes on the subject 
of the powers of notaries public to administer oaths, 
declared that no such general power existed, and that 
up to the act of February 26, 1881, ch. 82 (21 St. 352), 
a notary public had no authority under any law of the 
United States to administer the oath to an officer of a 
national bank in the declaration or statement in a re- 
port required by section 5211 of the revised statutes. 
This examination, as found in the opinion of the conrt 
by Mr. Justice Harlan, seems to have been very 
thorough atthe time the opinion was delivered in 
April, 1883. We are not now able to find any statute 
giving such authority to a notary public, in regard to 
the matter in which the oath was taken in the present 
case, nor any general authority to administer oaths 
under the laws of the United States. A fair specimen 
of the manner in which congress has dealt with the 
subject of oaths and affidavits, under its laws, may be 
seen by reference to chapter 82 of the statutes of 1881, 
before mentioned. That act was undoubtedly passed 
to meet the difficulty which had occured in the lower 
courts in the case of U.S. v. Curtis, where the ques- 
tion was raised whether or not the oath required to be 
taken by bank officers, in making their reports to the 
comptroller of the currency, could be taken before a 
notary public. The act limits itself exclusively to the 
case, then before the courts, of officers of national 
banks in regard to verifying the returns made by those 
banks to the comptroller of the currency, and it simply 
declares that it shall be sufficient if they are made be- 
fore a notary public. The statutes are full of such 
partial and special enactments «about notaries public, 
commissioners of the circuit courts, clerks of the 
courts, and various others by whom oaths may be ad- 
ministered, but there is no general definition; and we 
have been unable to find, after a most careful and 
protracted examination, any statutes which gives a 
general authority to any officer, or any person what- 
ever, to administer oaths in all cases where, by the 

aws of the United States, they are required. 
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A construction of the new removal of 
causes act was made by the United States 
circuit court for Iowa, in Stanbrough v. 
Cook. There it was held that in cases com- 
ing within the removal act of 1887, § 2, cl. 3, 
providing that suits ‘‘which include a contro- 
versy which is wholly between citizens of 
different States, and which can be fully de- 
termined as between them, are removable by 
either one or more of the defendants actually 
interested,’’ the right of removal is given to 
defendants interested in the controversy, 
irrespective of their residence or citizenship. 
The court says: 


The most important question presented for decision 
is whether under this clause, under any circum- 
stances, a removal can be had at the instance of a 
defendant residing in the State wherein the suit is 
brought. The contention on part of plaintiff is that 
the right of removal is restricted to non-resident de- 
fendants, even if it be true that the suit is one within 
the original jurisdiction of the United States circuit 
court, and embracing a controversy wholly between 
citizens of different States separable from the other 
issues therein. Section 2 of the act defines four gen- 
eral classes of removable cases: (1) Suits of a civil 
nature, at law orin equity, wherein original jurisdic- 
tion would exist in the United States circuit court 
under the provisions of section 1 of the act, by reason 
of their arising under the constitution, laws, or 
treatise of the United States, and involving over 
$2,000, are removable by the defendant or defendants. 
(2) Suits of a civil nature, at law or in equity, wherein 
original jurisdiction would existin the United States 
circuit court under the provisions of section 1 of the 
act, by reason of the controversy being between 
citizens of different States, and involving over $2,000, 
or by reason of its being a controversy between citi- 
zens of the same State claiming lands under grants from 
different States, or by reason of its being a controversy 
between citizens of a State and foreign States, citizens, 
or subjects, and involving over $2,000, are removable 
by the defendant or defendants therein, if they are 
non-residents of the State wherein suit is brought in 
the State court. (3) Suits of a civil nature, at law or 
in equity, coming within the original jurisdiction of 
the United States circuit court for any of the reasons 
enumerated in the two preceding paragraphs, and 
which include a controversy which is wholly between 
citizens of different States, and which can be fully de- 
termined as between them, are removable by either one 
or more of the defendants actually interested in such 
controversy. (4) Suits in which there is a controversy 
between a citizen of the State wherein the suit is 
brought anda citizen of another State may be re- 
moved onthe ground of prejudice or local influence 
by a defendant, provided he is a citizen of a State 
other than that in which the suit is pending. So far 
as the express language of the clauses are concerned, 
in the first and third the right of removal is conferred 
on the defendant. In the second itis conferred on 
the defendant provided he is a non-resident of the 
State wherein suit is pending, which would include 
defendants who are citizens of other States, aliens, 
foreign subjects, and foreign States; and in the fourth 
the right of removal is conferred onthe defendant 
provided he is a citizen of another State. According 





to the argument of plaintiff the court should hold that 
in cases coming under the third classification above 
given, and the third clause of the section, the right of 
removal cannot be invoked by a defendant, unless he 
isa non-resident of the State wherein the suit is 
pending. It cannot be held that such is the meaning 
of the clause unless the court interpolates the words, 
“being a non-resident,” into the clause of the section 
in question. Inthe nextcase perhaps the contention 
would be that the court should interpolate the words 
“being a citizen of another State” in order to conform 
to the wording of the fourth clause. So, also, if the 
court should interpolate these words in the third 
clause, would not the like reasoning require the 
interpolation of the same words in the first clause? 
Certainly this would be disregarding the plain words 
of the statute, and adding thereto qualifications and 
restrictions not found in it, as it was passed by con- 
gress. Each of the four clauses in section 2 of the act 
deals with different classes of cases, and each clause 
defines by its terms by whom the right of removal 
may be exercised in the cases coming within the 
purview of each clause, and the court is not justified 
in adding to any of the several clauses restrictions 
upon the right of removal not found in the clause 
itself, on the ground that thereby the construction of 
the clause will be conformed to the true intent of 
congress. Such a line of argument proceeds upon the 
theory that the court, aside from the language of the 
act, knows what the true intent of congress was in 
adopting the act and the several clauses thereof, and 
must therefore add to the clauses any words neces- 
sary to conform the meaning thereof to the assumed 
intent of congress, upon the assumption that they 
were accidentally omitted. In construing an act of 
the character and purpose of the one under consider- 
ation, the court must hold the meaning thereof to be 
that which the act itself discloses. We construe the 
act andthe several clauses thereof to ascertain the 
meaning of congress, and are not justified in assuming 
that congress intended something not fairly deducible 
from the language of the act itself, as applied to the 
subject-matter it is dealing with. It is clear beyond 
question that in section2 of the act four general 
classes of removable cases are provided for, and each 
clause defines by whom such removal may be had of 
cases coming within the language of the clause. Ac- 
cording to the plain intent and meaning of the 
language used, cases coming within the third clause— 
that is, suits involving a separable controversy wholly 
between citizens of different States—are removable by 
any one or more of the defendants actually interested 
in such separable controversy. 


A most instructive decision in the law per- 
taining to fraudulent conveyances is Loos v. 
Wilkinson, by the New York Court of Ap- 
peals. There it was held, reversing the su- 
preme court of that State, that where a con- 
veyance is set aside as fraudulent as to the 
grantors’ creditors ,the grantee, on accounting 
for the rents, and profits, is entitled to credit 
for taxes paid by him, and for repairs made 
which were necessary for the preservation of 
the property, and to keep it tenantable, and 
for interest paid on mortgages which were 
valid liens on the property, though he was a 
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guilty participant in the fraud, that the prop- 
erty being large and valuable, and having 
been placed by the grantee in the hands of 
an agent, who managed it and collected the 
rents, such grantee should be allowed for the 
agent’s commissions. But credit for items 
paid for insurance for the benefit of the 
grantee, or for the benefit of mortgagees, is 
not allowable. The court after stating the 
general rule relied upon by the court below 
that a fraudulent grantee, is entitled to no 
protection, aid or assistance from a court of 
equity says: 

The following cases are particularly relied upon to 
sustain the conclusion of the general term: Bean v. 
Smith, 2 Mason, 252; Railroad Co. v. Soutter, 13 Wall. 
517; Borland vy. Walker, 7 Ala. 269; Thompson v. 
Bickford, 19 Minn. 17, (Gil. 1;) Allen vy. Berry, 50 Mo. 
90; Seivers v. Dickover, 101 Ind. 495; Stovall v. Bank, 
8 Smedes & M. 305; Kenney v. Browne, 3 Ridg. App. 
462; Backhouse’s Adm’r, vy. Jett, 1 Brock. 500; Blow v. 
Maynard and Lawrence y. Blow, 2 Leigh, 29; Pettus 
y. Smith, 4 Rich. Eq. 197; Mosely vy. Miller, 13 Bush, 
408; Van Horne v. Fonda,5 Johns. Ch. 388; King v. 
Wilcox, 11 Paige, 589; Lore v. Dierkes, 16 Abb. N. C. 
47; Bank v. Warner, 12 Hun, 306; Wood v. Hunt, 38 
Barb. 302; Davis v. Leopold, 87 N. Y. 620. We have 
carefully examined these authorities, and they furnish 
very little, if any, countenance forthe contention of 
the plaintiffs. They are all cases where the fraululent 
grantee was asking for the active interference of some 
court for his protection, or for his reimbursement for 
improvements, for moneys paid in pursuance of the 
fraudulent arrangement with his grantor, or to dis- 
charge incumbrances, or to secure to him the payment 
of a debt due to him from the fraudulent grantor, 
or where he was compelled to account for profits 
which he had actually made, or could have made, out 
of the property fraudulently conveyed; and the 
equitablerule was enforced that “he who hath com- 
mitted iniquity shall not have equity,’ which is 
merely another way for saying “that one who comes 
into a court of equity seeking its aid must come with 
clean hands.”? But in none of them was the question 
really involved or discussed, with which we are now 
dealing, with the possible exception of Wood v. Hunt; 
Thompson v. Bickford; and Allen v. Berry. 

The court after discussing and distinguish- 


ing the cases, concludes: 

A further reference to the authorities is not needful. 
We think the weight of authority is where we might 
expect to find it,in favor of the allowance of at least 
some of the claims of John Wilkinson which were 
disallowed at the general term. It is the general rule, 
even in actions to recover damages for pure torts, that 
the plaintiff shall recover compensation for such 
damages only ashe has actually suffered, and such is 
the invariable rule in all cases, except where, by the 
settled rules of law, punitive damages may be awarded, 
and in such cases courts are constantly striving to 
come nearer to the rule of compensation, leaving the 
wrong-doer to the criminal courts for punishment. 
In actions of ejectment, even against persons occupy- 
ing land without'a shadow of right, the plaintiff can 
recover as mesne profits only the rental value, as in 
an action for use and occupation; and such value is 
not based upon gross rents, but upon net rents after 








allowance for necessary repairs, taxes, and other fixed 
charges. Murray v. Gouverneur, 2 Johns. Cas. 438; 
Holmes v. Davis, 19 N. Y. 488. The wrongful infringer 
of a patent is not required to pay tothe patentee the 
gross profits he has made, but only the net profits. 
The Tremolo Patent, 23 Wall. 518; Burdell v. Denig, 
92 U. S. 716. It is true thata fraudulent grant to a 
grantee, who is a guilty participant in the fraud, must, 
as to the creditors of the grantor, be treated as void 
ab initio. Butthe only, way the creditors can reach 
the rents and profits received by the grantee is by an 
accounting in equity. And what does such an ac- 
counting mean? Does it mean that he shall pay for 
more rent than he has received, or could have re- 
ceived, for more profits than he has made, or could 
have made? Shall he account to the creditors for 
more rents than they could have received if they had 
had possession of the real estate? Ifthe grant be ofa 
waste piece of land, which the grantee has improved 
so as to make rent possible, shall he account for gross 
rents without any allowance for his improvements? 
If the fraudulent conveyance be of a vessel, unsea- 
worthy, and the vendee makes her by repairs sea- 
worthy, and then charters her, shall he be required to 
account for the gross charter money? Or in the cases 
above cited, where the fraudulent vendee of slaves 
was compelled to account for their hire, would an 
allowance for their maintence while they were work- 
ing for hire have been denied? To answer these 
queries in the aflirmative would, evenina court of 
equity, be a wide departure from the ruie of compen- 
sation. It would be spoliation, not justice or equity. 
A court of equity does not sit for the punishment of 
criminals. Ifa fraudulent grantee has violated the 
criminal law, he may be prosecuted and punished in 
the criminal courts. While such a grantee will not be 
allowed for permanent improvements made upon the 
granted property to suit his fancy, or simply to pro- 
mote his supposed interests, when the creditors of 
the grantor come into a court of equity seeking to 
compel him to account for rents and profits, the 
accounting must be upon equitable principles, and 
when he has been compelled to surrender the prop- 
erty conveyed to him, and to account for all the profits 
he has made, or could have made, or ought to have 
made, therefrom the ends of justice have been com- 
pletely and exactly attained. 


Tue sufficiency of description of property 
covered by a chattel mortgage, was con:id- 
ered by the Supreme Court of Arkansas in 
Johnson v. Grissard. There it was held that 
a chattel mortgage describing the prcperty as 
‘tall my crcp of corn and cotton for the year 
1884, in Faulkner county, Arkansas,’’ is suf- 
ficiently definite to render the record of the 
mortgage constructive notice to third persons 
and first purchasers of any part of the mort- 
gagor’s crop for 1884 in that county on in- 
quiry. The court says: : 

We have not been able to find that the precise ques- 
tion as to the sufficiency of a description so general 
and indefinite has been determined in this court. 
Counsel for appellants contends that “a chattel 
mortgage ought not to be a dragnet, covering a whole 


county, in any such general terms,’’ as was said in 
Muir v. Blake, 11 N. W. Rep. 621, by the Supreme 
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Court of Iowa,'in which a description in a mortgage of 
‘‘allthe crops raised by me in any part of Jones 
county forthe term of three years”? was held too in- 
definite and uncertain to charge third persons with 
notice of the mortgage. While both of these descrip- 
tions are very general, it will be noticed that the 
former is not so uncertain and indefinite as the latter, 
which was sought to be made io cover crops for three 
years. In Ellis v. Martin, 60 Ala. 394, which was at- 
tachment for rent levied upon three bales of cotton 
claimed by a third party, andin which an issue was 
formed to try the right of property in the cotton, the 
plaintiff offered in evidence a mortgage or lien note, 
over the objection of the claimant, based on the 
ground “that the said instrument contained no suf- 
ficiently certain description of the property or crop 
alleged to be covered or described, and could not law- 
fully be explained by parol evidence.”? The court 
overruled the objection, and admitted said deed as 
evidence, with proof that the cotton was part of the 
crop raised by said Ellis on said place [named in the 
mortgage] in 1875. The description was “my entire 
crop of cotton and corn of the present year,’’ without 
any other descriptive words. The Supreme Court of 
Alabama, by Brickell, C. J., said in this case: **The 
description of the thing conveyed in the mortgage is 
very general and indefinite, but it is capable of being 
rendered certain by evidence showing the lands culti- 
vated by the mortgagor ‘in 1875, and the quantity of 
corn and cotton raised thereon. Generality and in- 
detiniteness of description will not avoid a convey- 
ance.” It is uncertainty that will not be removed 
when the conveyance is readin the light of the cireum- 
stances surrounding the parties at the time it was 
entered into, and their manifest design is considered, 
that will render a conveyance void. “Nor can it be 
admitted that the necessary effect of the generality of 
the description is to mislead and deceive strangers 
dealing with the mortgagor.” In Varnum v. State, 
upon indictment for removing mortgaged property, 
(78 Ala. 28,) it was held that, when a mortgage con- 
veys the “entire crop” of the mortgagor of every 
description raised by him, or caused to be raised by 
him, annually, tilla certain debtis paid, the uncer- 
tainty as to what the mortgage covers can be removed 
by parol evidence. In Smith v. Fields, 79 Ala. 335, it 
was held that a mortgage of ‘‘my entire crop of cotton 
and corn’? is not void for indefiniteness and uncer- 
tainty, but the descriptive words may be made definite 
by parol testimony, showing that the parties had 
reference to the crop to be raised by the mortgagor on 
the plantation in the county, which he was then culti- 
vating.” ‘‘The description of the property in the 
mortgage, though general, is sufficient to put on 
inquiry, and the defendant purchasing from the 
mortgagor was bound to ascertain whether the cotton 
he bought was the same covered by the mortgage.” 
In 92 U. 8. 820, in Wilson y. Boyce, it was held that, 
where an act of the legislature of the State of Missouri 
declared that certain bonds issued thereunder, and 
accepted by the Cairo & Fulton Railroad Company, 
“should constitute a first lien and mortgage upon the 
road and property” of the company, the word “prop- 
erty’’ included all the lands of said company, and that 
a valid lien on them was created by the act, and that 
the title of asubsequent purchaser from the company 
of its lands is destroyed by the sale of them under the 
mortgage. 








NEGOTIABLE INSTRUMENTS. 


1. Object. 
2. Bills and Notes. 
. Law Governing. 
- What a Foreign Bill. 
. Bills Drawn in one State and Accepted, Indorsed 
or Discounted in Another. 
. Acceptance. 
. Transfer. 
Protest and Notice of Dishonor. 
. Days of Grace. 
. Action on. 
(1.) Action by Indorsee. 
i. Interest. 
j. Damages. 
k. Defenses. 
3. Checks. 
4. Letters of Credit. 


1. Object.—The purpose of this essay is to 
give the leading principles of international 
and interstate law affecting bills of exchange, 
drafts, checks, and letters of credit. 

2. Bills and Notes.—a. Law Governing.— 
The operation of a bill of exchange is gov- 
erned by the law of the State where it was 
made and is payable, rather than by that of 
the State where suit is brought;! or that of 
the State in which the consideration may have 
arisen.” But where an acceptance of a draft 
dated in one State, drawn by a resident of 
such State on a resident of another, and by 
the latter accepted without funds, and purely 
for the accomodation of the former, and then 
returned to him to be negotiated in the State 
where he resides, and the proceeds to be used 
in his business there, he providing for its 
payment, is, after it has been negotiated and 
is in the hands of a bona jide holder for value, 
and without notice of equities, to be regarded 
as acontract made in the State. where the 
draft is dated and drawn, even though by the 
terms of the acceptance the draft is payable 
in the State where the acceptance is made.* 
Negotiable paper is governed, as to the obli- 
gation of the drawer or maker, by the law of 
the place where it was drawn or made, as to 
that of the acceptor, by the law of the place 
of acceptance ; and as to that of the indorser, 
by that of the place where indorsed.* 
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1 Dunnegan v. Stevens, 122 Ill. 396; Hendrick v. 
Roessler (N. Y.), 16 N. E. Rep. 198; Stubbs v. Celt, 24 
Blatchf. C. C. 314, 30 Fed. Rep. 417; Stacy v. Baker, 2 
Til. (1 Seam.), 417; Mendenhall v. Gately, 18 Ind. 149; 
Lawrence y. Basset, 5 Allen (Mass.), 140; Bliss v. 
Houghton, 13 N. H. 126; Emerson v. Partridge, 27 
Vt. 8, 62 Am. Dee. 617. 

2 Pratt v. Wallbridge, 16 Ind. 147. 

3 Tilden v. Blair, 21 Wall. (88 U. S.) 241, 22 L. ed. 682 
4 Ripka v. Gaddis, cited 23 Pa. St. 140. 
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b. What a Foreign Bill.-A bill {of ex- 
change drawn in one of the States of the 
Union on a person in another, isa foreign 
bill and should be treated as such. In this 
respect the States of the Union are to be 
considered as States foreign to each other, 
though they are otherwise as to the purposes 
of the federal constitution.’ Bills drawn in 
one State on a party in another, are so far 
foreign bills, as to render their notarial pro- 
tests, made elsewhere, admissible in the 
courts of Louisiana without further proof; 
but notice to drawers or indorsers must be 
proved by ordinary evidence.* And it is 
said that a bill drawn in Mississippi, payable 
in New Orleans, is not subject to the statutes 
of Mississippi relative to bills of exchange, 
but is governed by the general principles of 
commercial law.’ 

ec. Bills drawn in one State and Accepted, 
Indorsed or Discounted in Another.—Bills are 
demand contracts of acceptance in the place 
where they are made, and where they are to 
be performed.® A bill of exchange drawn in 
one State and accepted in another State for 
the accomodation of the drawer, and nego- 
tiated in the latter State, is to be governed by 
the law of such latter State, and if void by its 
usury laws, an action cannot be sustained in 
the courts of the State in which the bill was 
drawn.’ And a discharge under the insol- 
vent law of the latter State, will not discharge 

5 Dickens v. Beal, 10 Pet. (U.S.) 572; Buckner v. 
Finley, 2 Pet. (U. 8.) 586; Bank of the United States 
v. Daniel, 12 Pet. (U. 8.) 82; Halliday v. McDougal, 22 
Wend. (N. Y.) 264, 272; Wells v. Whitehead, 15 Wend, 
(N. Y.) 527; Mason v. Dousay, 35 Ill. 431. See also, 
Rothschild v. Currie, 1, Q. B. 43; Lebel v. Tucker, L. 


R. 3 Q. B. 79. 

6jSchneider vy. Cochrane, 9 La. An. 235, 61 Am. Dec. 
204. 
7Fellows v. Harris, 20 Miss. (12 Smed. & M.) 462. 

8 Lewis v. Owen, 4 Barn. & Ald. 654. 

® Davis v. Clemson, 6 McL. C. C. 622; Van Raugh v. 
Van Arsdaln, 3 Caines (N. Y.), 154, 2 Am. Dec. 259; 
Smith v. Smith, 2 Johns. (N. Y.) 235,3 Am. Dec. 410; 
Banks y. Greenleaf, 6 Call (Va.), 271,1 Hughs, C. C. 
261; Babcock vy. Weston, 1 Gall, C. C. 168; Springer v. 
Foster, 2 Story, C. C. 383, 6 L. Rep. 107; Byrd v. 
Badger, 1 McAll. C. C. 263; Kendall v. Badger, 1 McAll. 
C. C. 528. But see, Wray v. Reily, 1 Cr. C. C. 513; 
Green v. Sarmiento, 3 Wash. C. C. 17; Green v. Sar- 
miento, Pet. C. C. 74; Clark v. Van Reimsdyk, 9 Cr. 
(U. 8.) 153; Suydam v. Broadnax, 14 Pet. U. S. 67; 
Van Reimsdyk v. Kane,1 Gall C. C. 371; Towne v. 
Smith, 1 Woodb. & M. C. C. 115; Webster v. Massey, 
2 Wash. C, C. 157. But see, Adams v. Storey, 1 Paine, 
C. C. 79; 6 Am. L. J. 474; Babcock v. Weston, 1 Gall. 
C. C. 168. Thus where a bill of exchange is drawn in 
Chicago upon a firmin St. Louis and is orally accepted 
by a member of such firm then present in Chicago, the 








the obligation of the contract.’ A promise to 
accept a bill of exchange is governed by the 
law of the State, where it is made, notwith- 
standing the fact that it is to be performed 


abroad.” Thus it has been held that where 
the drawee of a bill of exchange, residing in 
New York, writes a letter there to the drawer, 
who resides in Massachusetts, accepting the 
bill, which was drawn in Massachusetts, the 
contract of acceptance is made in New York, 
and is governed by the law of that State; and 
the bill must be presented there to the ac- 
ceptor for payment.’ And where a bill is 
made in one State, but by its terms or legal 
effect is payable in another, the law of the 
State where it is payable determines its effect, 
rather than that of the State where it was 
made ; but it has been held in New York, 
that in an action upon a bill of exchange 
payable in that State, but drawn and indorsed 
in a foreign country, or another State, the 
law of New York controls the interpretation 
and validity of the indorsement, as between 
the indorsee and the drawer.“ And where 
bills are accepted, payable in London, on a 
promise to provide funds to meet them, the 
contract is governed by the law of England.” 
The liability of the drawer of a bill, payable 
in another State, is governed by the law of 


validity of the acceptance is to be determined by the 
law of Illinois; and by that law a parol acceptance is 
valid, and a parol promiseto accept is an acceptance. 
Seudder v. Uuion Nat. Bank, 91 U.S. 406, 23 L. ed. 
245. And where a bill of exchange was drawn by the 
defendant abroad on himself in Philadelphia and was 
aftepwards accepted by him at the latter place, and 
subsequently protested for non-payment, in an action 
thereon, it was held that the bill was governed by the 
law of Pennsylvania. Golden v. Prince, 3 Wash. C.C. 
313. 

10 Springer v. Foster, 1 Story, C. C. 601, 2 Story, C. 
C. 383. 

ll Scott v. Pilkington, 15 Abb. (N. Y.) Pr. 280. 

12 Worcester Bank v. Wells, 8 Metc. (Mass.) 107. 

13 Gaylord vy. Johnson, 5 MeL. C. C. 448; Pryor v. 
Wright, 14 Ark. 189; Smith v. Mead, 3 Conn. 253, 8 
Am. Dec. 183; Tillotson y. Tillotson, 34 Conn. 335; 
Tyler vy. Trabue, 8 B. Mon. (Ky.) 306; Bank of Orange 
Co. v. Colby, 12 N. H. 520; Peck v. Hibbard, 26 Vt. 
698, 62 Am. Dec. 605; Freemans’ Bank vy. Ruckman, 16 
Gratt. (Va.) 126; Boyce v. Edwards, 4 Pet. (U.S.) 111; 
Hunt v. Standart, 15 Ind. 33, 77 Am. Dec. 33; Frazier 
v. Warfield, 17 Miss. (9 Smed. & M.) 220; Cooper v. 
Waldegrove, 2 Beay. 282; Kearney v. King, 2 Barn. & 
Ald. 301; Sprowle v. Legge, 1 Barn. & Cress. 16; Don 
y. Lippmann, 5 Clark & Finn. 1, 12,13. But see, Ray- 
mond vy. Holines, 11 Tex. 54. 

14 Everett v. Vendryes, 19 N. Y. 436, 25 Barb. (N. Y.) 
383; Bright v. Judson, 47 Barb. (N. Y.) 29. See, also, 
Williamson v. Wade, 1 Metc. (Mass.) 82: Musson vy. 
Lake, 4 How. (U. 8.) 262. 

15 Bainbridge v. Wilcocks, Bald. C. C. 536. 
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the place where it is drawn, not by that of 
the place where it is payable, and an ac- 
ceptance is said to be governed by the law of 
the place of acceptance.” Thus, where the 
law of the place of acceptance requires a 
notice of the non-acceptance of a bill pre- 
sented before maturity, an omission to notify 
will not be excused because, by the law of 
the place where the bill was presented, notice 
of non-acceptance is unnecessary. If the 
acceptor and indorser reside in different 
States, the contract of the latter is governed 
by the law of his domicile; and if that re- 
quire presentment to charge him, he is not 
liable without it, even if dispensed with by 
the law of the acceptor’s domicile.” Thus 
where a bill is drawn in a foreign country, 
and indorsed by one who resides there, the 
indorser is answerable to the holder only ac- 
cording to the laws of that country.” But it 
has been held that the indorsee of a bill, 
drawn in a French West India Island, on a 
house in Bordeaux, payable in a certain 
number of days after sight, and transferred 
in New York, need not present it for payment 
after protest for non-acceptance, notwith- 
standing the provisions of the French Com- 
mercial Code. But the payee, must conform 
to the French law, in order to enforce his 
claim against the drawer.” Bills drawn for 
discount are governed by the law of the State 
where they are discounted, for they had no 
validity until discounted.” 

d. Acceptance.—It has been said that the 
effect of an acceptance is always to be de- 
termined by the laws of the place where it is 
made,” but the better doctrine appears to be 
that the acceptance of a bill of exchange is 
governed by the laws of the State or place 


16 Allen v. Merchant’s Bank, 22 Wend. (N. Y.) 215. 
84 Am. Dec. 289; Cowperthwaite y. Sheffield, 1 Sandf. 
(N. Y.) 416, 3 N. Y. 248; Carrol vy. Upton, 2 Sandf. (N. 
Y.) 171; Crawford v. Branch Banks, 6 Ala. 12, 41 Am. 
Dee. 33; Thorp vy. Craig, 10 Iowa, 461; Hunt v. 
Standart, 15 Ind. 33, 77 Am. Dec. 79. 

17 Kelly v. Smith, 1 Mete. (Ky.) 313. 

18 Allen v. Merchant’s Bank, 22 Wend. (N. Y.) 215, 
34 Am. Dee. 289. 

19 Musson v. Lake, 4 How. (U. 8.) 262. 

20 Powers y. Lynch, 3 Mass. 77. 

21 Aymar y. Sheldon, 12 Wend. (N. Y.) 489,27 Am. 
Dee. 137. 

2 Orr v. Lacy, 4 MeL. C. C. 243. 

23See Shanklin v. Cooper, 8 Blatchf. (Ind.) 41; 
Rothschild v. Currie, 1 Q. B. 43; Hirschfield v. Smith, 
L. R.1C. P. 344. But See, Hunt v. Standart, 15 Ind. 
33, 77 Am. Dec. 79; Short v. Trabue, 4 Mete. (Ky.) 299; 
Carlisle v. Chambers, 4 Bush (Ky.), 273. 








wherein the bill is made payable.™ 

e. Transfer.—The mode of transferring a 
bill of exchange, payable in a specified coun- 
try or State, is governed by the laws of that 
country or State.* 

f. Protest and Notice of Dishonor.—Bills of 
exchange when dishonored, should be pro- 
tested by the holder, and due notice thereof 
given to all parties interested. The common 
law requires the protest to be made and the 
notice given at the time in the manner and by 
the persons prescribed by the laws of the 
place where the bill is payable. But the 
necessity of a demand and protest, and the 
circumstances under which notice may be 
required or dispensed with, are incidents of 
the original contract which are governed by 
the laws of the place where the bill is drawn.” 
The reason is said to be because they consti- 
tute implied conditions, upon which the lia- 
bility of the drawer is to attach, according to 
the lex loci contractus; and that if the bill is 
negotiated, the like responsibility attaches 
upon each successive indorser, according to 
the law of the place of his indorsement, each 
indorser. being treated as a new drawer.” It 
is said that a note payable in France, though 
drawn in England is, in English practice, a 
foreign bill; and that notice of dishonor ac- 
cording to the French law will be sufficient,” 
but where a bill was drawn and dated in 
Philadelphia, byC & H residents of Mont- 
gomery, Alabama, upon a firm in Mobile, a 
protest of an Alabama notary under seal, 
stating that he had notified the drawers, was 
held not sufficient.” Protest is not necessary 

2% Frazier v. Warfield, 17 Miss. (9 Smed. & M.) 220; 
Bainbridge v. Wilicocks, 1 Baldw. C. C. 586. But see, 
Mason v. Dousay, 35 Ill. 424; Grimshaw v. Bender, 6 
Mass. 157. 

2% Everett v. Vendries, 25 Barb. (N. Y.) 383. 

26 Thorp v. Craig, 10 Iowa, 461; Aymar vy. Sheldon, 
12 Wend. (N. Y.) 4389, 27 Am. Dec. 137; Cook v. Litch- 
field, 5 N. Y. 279; Hunt v. Standart, 15 Ind. 33, 
77 Am. Dec. 79; Short v. Trabue, 4 Mete. (Ky.) 299; 
Chambers v. Carlisle, 4 Bush (Ky.), 273; Shanklin vy. 
Cooper, 8 Blatchf. (Ind.) 41; Rothschild v. Currie, 1 
Q. B. 43; Hirschfield v. Smith, L. R. 1 C. P. 344; 
Ballingalls v. Gloster, 3 East, 481. 

27 See Aymar v. Sheldon, 12 Wend. (N. Y.) 489, 27 
Am. Dec. 187; Chambers v. Carlisle, 4 Bush (Ky.), 273; 
Short v. Trabue, 4 Metc. (Ky.) 299; Hunt v. Standart, 
15 Ind. 33,77 Am. Dec. 79; Shanklin v. Cooper, 8 
Blatehf. (Ind.) 41; Hirschfeld v. Smith, L. R.1 C. P. 
844; Rothschild v. Currie, 1 Q. B. 43. 

28 See Rothschild v. Currie, 1 Q. B. 48; Ballingalls v. 
Gloster, 3 East, 481. 

29 See Hirschfeld v. Smith, 12 Jur. (N. 8.) 523, L. R. 


1C. P. 840; 35 L. J.C P.177; 1H. & R. 28!, 
% Fitler v. Morris, 6 Whart. (Pa.) 406. 
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on the dishonor of a bill drawn in one State, 
payable in another, except to support the 
claim to statutory damages.” 

g. Days of Grace.—It is almost an univer- 
sal custom amongst civilized nations to allow 
sometime beyond the period fixed for the 
payment of a negotiable instrument. This 
period of indulgence is commonly known as 
‘“‘days of grace.’ The law of a place where 
a draft is made payable, governs, as to its 
being payable with or without grace.” Thus 
when a bill of exchange payable at sight in 
New York was sued upon in Wisconsin, the 
court held that since it was a bill which in 
Wisconsin would carry days of grace, in the 
absence of proof to the contrary it must be 
presumed that it would do so likewise in New 
York, and that protest for non-payment on 
the day of its first presentment was prema- 
ture, and would not hold an indorser.* 

h. Action on.—For purpose of jurisdiction, 
‘*the cause of action’’ upon a bill of exchange, 
arises at the place where it is made payable 
by tne drawer and acceptor, though both re- 
side in another jurisdiction. It is not nec- 
essary, in order to sustain an action by an 
indorser to recover the amount paid by him 
on taking up a bill of exchange, should be 
indorsed upon the bill or the bill should be 
indorsed in blank by the holders to whom the 
payment was made.* But where one accepts 
a bill without funds of the drawer in his hands 
he cannot sue the drawer until he has paid 
the bill, or has done something equivalent to 
payment, or is inconfinement under a capias 
ad satisfaciendum at this suit of the holder.* 
The holder of a draft has been held entitled 
to recover a specific sum of money paid to 
the drawer for the express purpose of taking 
up said draft, notwithstanding the money had 
been transferred, though after a demand for 
payment, to the trustees of the bankrupt 


drawer.*® And it has been held that a 

31 MeMurchey v. Robinson, 10 Ohio, 496. 

8 The period allowed as days of grace is different in 
different nations; varying in duration from three to 
eleven days. Story, Conf. L. § 361, p. 446; Bayley on 
Bills (5th Am. ed.), 234, 235; Chitty on Bills, 407. 

33 Bowen v. Newell, 5 Sandf. (N. Y.) 326, 8N. Y.190; 
2 Duer (N. Y.), 584,13 N, Y. 290; Thorp vy. Craig, 10 
Iowa, 461; Thorne vy. Watkins, 2 Ves. 35. 

%4 Walsh v. Dart, 12 Wis. 635. 

% Bank of Commerce vy. Rutland & Washington 
Railroad Co., 10 How. (N. Y.) Pr. 1. 

% Palmer v. Blight, 2 Wash. C. C. 86. 

87 Parker v. United States, Pet. C. C. 262. 

38 Seligman v. Wells, 1 Fed. Rep. 302,17 Blatechf. C. 
C. 410, 9 Reporter, 570. 





bill executed in Tennessee, payable in 
New Orleans, is negotiable and if negotiated 
in Tennessee, the holder is entitled to main- 
tain an action thereon, without regard to its 
negotiability by the laws of Louisiana.” And 
the holder of a bill may sue the indorser in a 
federal court, after protest for non-accept- 
ance, though such suit be forbidden by the 
State law.*” 

(1.) Action by Indorsee. — A bill of ex- 
change, payable to order, drawn, acceptable 
and payable in one country, an indorsee can 
maintain an action against an acceptor on it 
in that country, though by the law of another 
State, where the indorser and indorsee were 
domiciled at the time of the indorsement, 
such action could not be maintained.! And 
the payee or indorser of a bill of exchange 
may maintain an action of debt against the 
acceptor, the bill being expressed to be for 
value received. From the very nature of the 
engagement of acceptance, there is a direct 
and immediate contract between the parties 
to the acceptance. It is not a collateral en- 
gagement to pay the debt of another, but a 
direct and absolute engagement to pay the 
money to the holder of the bill. The liability 
of the acceptor ofa bill, is like that of the 
maker of a note, and if debt lies against the 
latter there is no reason why it should be de- 
nied against the former.“ The liability of 
the indorser of a foreign bill to the indorsee, 
is governed by the law of the place where the 
contract of the indorsement was made; 
though by the law of the place where it was 
drawn.and made payable, he may have no 
recourse over or against the drawer, in con- 
sequence of the omission of the indorsee to 
comply with the requirements of the foreign 
law.* 

i. Interest.—The drawer of a bill is liable 
only for the rate of interest fixed by the law 
of the place on which it is drawn,“ unless it 


89 Woods v. Ridley, 11 Humph. (Tenn.) 194. 

40 Watson v. Tarpley, 18 How. (59 U. S.) 517, 15 L. 
ed. 509. 

41 Robertson v. Burdekin, 1 Ross Lead. Case, 812; 
De la Chaumette v. Bank of England, 9 B. & C. 208, 2 
B. & Ad. 386; Lebel v. Tucker, L. R. 3 Q. B. 77,8 B. 
& S. 830. 

#2 Raborg v. Peyton, 2 Wheat. (U. 8.) 385; Kirkman 
v. Hamilton, 6 Pet. (U. 8S.) 20. 

# Aymar v. Sheldon, 12 Wend. (N. Y.) 489,27 Am. 
Dec. 137. And see, Cowperthwaite v. Sheffield, 3 N. 
Y. 243. 

44 Boyce v. Edwards, 4 Pet. (U.S.) 111; Lanusse v. 
Barker, 3 Wheat. (U. 8S.) 101; Bank of United States v. 
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was drawn with a view to another place.® 
And the indorser of a bill of exchange is lia- 
ble for interest, according to the law of the 
place on which it is drawn. 

j. Damages.—Damages on a bill are to be 
assessed according to the law of the place 
where the bill was drawn, unless it was drawn 
with a view to another place; and each in- 
dorser on the bill is liable in damages thereon 
according to the law of the place where the 
indorsement was made.** Thus where a bill 
was drawn in Nassau, by a resident in 
Charleston, on another resident of that city, 
and by the latter accepted, but not paid, it 
was held, that neither the drawer nor acceptor 
was liable for damages, beyond the interest, 
in a suit brought in Charleston.” This doc- 
trine is said to be in entire comformity with 
the general rule that the law of the place of 
payment is to govern, because each successive 
indorser does not contract to pay the money 
in the foreign place on which the bill is 
drawn; but only to guarantee its acceptance 
and payment in that place by the drawee; 
upon default of such acceptance and payment, 
upon due notice, to reimburse the holder in 
principal and damages at the place where 
they respectively contracted.“ And it is 


Daniel, 12 Pet. \U. 8S.) 33; Andrews vy. Pond, 13 Pet. 
(U. 8.) 65; Bank of Illinois v. Brady, 3 McL. C. C. 268. 

4 Winthrop v. Pepoon, 1 Bay (S. C.), 468; Anon. 2 
Hayw. (N.C.) 280; Shermerhorn v. Pelham, Cam. & 
N. (N.C.) 452; Foden v. Sharp, 4 Johns. (N. Y.) 183; 
Hazelburst v. Kean, 4 Yeates (Pa.), 19; Boyce v. Ed- 
wards, 4 Pet. (U. 8.) 123; Golden v. Prince, 3 Wash. 
C. C. 516; Price v. Page, 24 Mo. 65; Page v. Page, 24 
Mo. 595: Bouldin v. Page, 24 Mo. 594. 

46 Mullen v. Morris, 2 Pa. St. 85. 

47 Winthrop v. Pepoon, 1 Bay (S. C.), 468; Anon., 2 
Hayw. (N. C.) 280; Shermerborn vy. Pelham, Cam. & 
N. (N. C.) 452; Foden v, Sharp, 4 Johns. (N. Y.) 183; 
Hazelburst v. Kean,4 Yeates (Pa.), 19; Boyce v. Ed- 
wards, 4 Pet. (U. S.) 23; Golden v. Prince, 3 Wash. C. 
C. 316; Price v. Page, 24 Mo. 65; Page v. Page, 24 Mo. 
59%; Bouldin vy. Page, 24 Mo. 594. 

48 Powers v. Lynch, 3 Mass. 77; Prentiss v. Savage, 
13 Mass. 20, 23, 24; Williams v. Wade, 1 Metc. (Mass.) 
82, 83; Depau v. Humphreys, 20 Martin (La.),1, 14, 
15; Hicks v. Brown, 12 Johns. (N. Y.) 142; Shanklin 
v. Cooper, 8 Blackf. (Ind.) 41; Slacum v. Pomery, 6 
Cr. (U.S.) 22; Lenox v. Wilson, 1 Cr. C. C. 170; Trim- 
bey v. Vignier, 1 Bing, N. C. 151, 159, 160; Hirschfeld 
v. Smith, L. R. 1 C. P. 340; Rothschild v. Currie, 1 Q. 
B. 43. But see, Hunt v. Standart, 15 Ind. 33,77 Am. 
Dec. 79; Short v. Trabue, 4 Mete. (Ky.) 299; Carlisle 
v. Chambers, 4 Bush (Ky.), 273. 

49 Bain v. Ackworth, Mills (S. C.), Const. 107; 
M’Candlish v. Cruger, 2 Bay (S. C.), 377. 

50 See Powers v. Lynch, 3 Mass. 77; Prentiss v. Sav- 
age, 13 Mass. 20, 24; Hicks v. Brown, 12 Johns. (N. Y.) 
142; Dundas v. Bowler, 3 McL. C. C. 400; Potter v. 
Brown, 5 East, 124, 130. 








said not to be a departure from the rule to 
hold that the time when the payment of such 
a billis to accrue is to be determined ac- 
cording to the law of the place where the bili 
is payable, because such is the proper inter- 
pretation of the contract according to the 
rules of law and the presumed intention of the 
parties. “ A bill drawn, accepted, and trans- 
ferred in the State of New York, the accept- 
ance being obtained by fraud, and without 
consideration, but the holder taking it bona 
Jide, and without any knowledge of the fraud, 
was held in an action on such bill, broughtin 
Connecticut against the acceptor, (1) the rule 
of damages was to be in conformity with the 
law of New York; and (2) that, by the law 
of that State, the plaintiff was entitled to re- 
cover all that he had actually paid for the 
bill, but nothing more.” And in a suit in 
New York against indorsers. on a bill drawn 
at Mobile, payable in London, in Sterling 
money, the indorsement having been made at 
Mobile, damages are recoverable according 
to the statutes of the State of Alabama, and 
in the absence of proof of those statutes, the 
court will direct damages according to the law 
merchant, which simply gives re-exchange, 
and if the rate of exchange, at the time of the 
service of the notice of protest, is at par, the 
sum recoverable will be turned into federal 
currency by estimating the value of the pound 
sterling at the rate fixed by the act of con- 
gress. “Where a bill is drawn payable out 
of the State, though all the parties thereon 
reside in the State, on protest for non-pay- 
ment, the drawer is liable for damages as on 
a bill drawn on a payee resident out of the 
State. But it has been said that the Ken- 
tucky statute of 1798, giving ten per cent. 
damages, on bills of exchange drawn in Ken- 
tucky on persons out of that State, which 
were returned unpaid, does not apply to 
bills drawn in that State, all the parties 
to which are citizens and residents of that 
State, although made payable in New 
Orleans.” And under the Tennessee act of 
1827, ch. 14, providing for the allowance of 
three per cent. damages on bills of ‘‘exchange 
drawn or indorsed in this State on any per- 


51 See Vidal v. Thompson, 11 Mart. (La*) 23, 24. 

52 Roe v. Jerome, 18 Conn. 138. 

53 Cowperthwaite v. Sheffield, 1 Sandf. (N. Y.) 416. 

54 State Bank v. Rodgers, 3 Ind. 53. 

55 Clay v. Hopkins,3 A. K. Marsh. (Ky.) 485; Bank 
of United States v. Daniel, 12 Pet. (U. 8.) 32. 
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sons, etc., of or in any other State,’’ the 
mere fact that a bill is payable in another 
State does not, it is held, bring it within this 
statute.” 

k. Defenses.—Where the holder of a bill of 
exchange, proves the debt against the estate 
of the acceptor, under proceedings in insolv- 
ency, in another State, whereby, the debtor 
is absolutely discharged, and receives a divi- 
dend thereon, he thereby discharges the 
drawer.” And it has been held that where 
a bill is drawn in Mississippi, no matter where 
it is payable, the drawer may set up, even 
against an innocent holder, that there was no 
consideration, as that defense is allowed by 
Mississippi Revised Code, article 2, 355.* 

3. Checks.—It seems that the execution of 
a check in the ordinary form, not describing 
any particular fund, does not operate as an 
assignment, equitable or otherwise, of funds 
in the hands of the drawer,” although a 
special designation of the fund will.” But 
on the contrary it is held by the United States 
circuit court for the eitgh circuit that ‘‘the 
rule thus broadly stated seems to be applica- 
ble only to cases at law, and that such an 
order, as soon as notice is given to the drawee, 
works an assignment in equity.’ However, 
it was recently held that a check or draft 
drawn upon a fund more than sufficient to 
pay it operates, as between the drawer and 
payee, as an equitable assignment of the 

5 Cox v. Bank of Tennessee, 3 Sneed (Ténn.), 140. 

57 Gardner v. Lee’s Bank, 11 Barb. (N. Y.) 558; 
Woodbull v. Wagner, Baldw. C. C. 296; Clay v. Smith, 
3 Pet. (U. S.) 411; Phelps v. Borland, 30 Hun (N. Y.), 
366; Ex parte Coate’s,3 Abb. App. Dec. (N. Y.) 281; 
reversing, 18 Barb. (N. Y.) 452; Perley v. Mason (N. 
H.), 2N. Eng. Rep. 297; Carbee v. Mason (N. H.), 2 
N. Eng. Rep. 299; 

58 Woods v. Gibbs, 35 Miss. 559. 

59 See Flowrence Mining Co. v. Brown, 124 U. S. 385; 
bk. 34 L. ed. 424; Attorney-General v. Insurance Co., 
71 N. Y. 325; Vreeland v. Blunt, 6 Barb. (N. Y.) 182; 
Rogers v. Horack, 18 Wend. (N. Y.) 319; reversing, 6 
Paige Ch. (N. Y.) 415; Burn v. Carvalho,4 M. & C. 
690; Malcolm v. Scott, 3 Hare 38; Yeates v. Groves, | 
Ves. Jr. 280; Murray v. Judah. 6 Cow. (N. Y.) 484; 
Lunt v. Bank of North America, 49 Barb. (N. Y.) 221; 
Duncan v. Berlin, 60 N. Y. 151, 153; Tyler v. Gould, 48 
N. Y. 682; Aetna National Bank y. Fourth National 
Bank, 46 N. Y. 88; Randolph v. Canby, 11 Nat. Bankr. 
Reg. 296; Contra: Stoller v. Coats (Mo.), 6 West. Rep. 
602; Laclede Bk. v. Schuler, 120 U.S. 615, bk. 30 L. 
ed. 704. 

® See Hall v. City of Buffalo, 1 Keyes (N. Y.), 198; 
Harris v. Clark, 3 N. Y. 119, 2 Am. Dee. 352. 

61 Walker, Ass. v. Liegel, 2 Cent. L J. 508. See slso, 
Roberts v. Austin, Corbin & Co., 26 Iowa, 315; Fogar- 


ties v. State Bank, 12 Rich. (S. C.) L. 518, 78 Am. Dec. 
468; Munn vy. Burch, 25 Ill. 35. 





amount therein specified.” An instrument is 
not the less a check because the fact is ap- 
parent on its face that the drawer and drawee 
are residents of different States.® 

4. Letters of Credit. — Where a person 
domiciled in one country, and having his 
place of businsss there, writes a letéer of 
credit addressed to a person or firm in an- 
other country, it being a contract to be exe. 
cuted in such other country, must be governed 
by the laws of that country.“ Thus a letter 
of guaranty written in the United States and 
addressed to a house in England, being an 
agreement to be executed in England must 
be construed according to the laws of that 
country. In Scott v. Pilkington,” a mer- 
chant domiciled in England, and having his 
place of business there, gave aletter of credit 
to parties in New York, whereby they were 
authorized to draw bills of exchange on his 
house in Liverpool for a given amount, which 
letter was delivered to the defendant in New 


& German Savings Institution v. Adz, 1 McC. C. C. 
501, 24 Alb. L. J. 234; 22 Int. Rev. Rec. 311; 12 Rep. 
881; 15 West. Jur. 467; 8 Fed. Rep. 106. See Superin- 
tendent v. Heath, 2 McC. (N. J.) 22; Overseers of the 
Poor v. Bank of Virginia, 2 Gratt. (Va.) 544. In a 
recent case A collected $11,072 for B and sent B acheck 
therefore on a bank on the sixteenth day of the month, 
and charged himself with the amount in his account 
with the bank on that day; and on the eighteenth fol- 
lowing A had on deposit more than sufficient money to 
meet the check, and on the eighteenth A made an as- 
signment for the benefit of creditors to E and F, who 
immediately accepted the trust. On the nineteenth 
the bank received notice of the assignment, and on the 
same day B received the check and presented it to the 
bank after it had received the notice of assignment, and 
payment .was refused. Thereafter, the bank, by bill 
of interpleader, asked the decision of the court as to 
the disposition of the money. E and F claimed it all. 
B claimed the amount called for by his check; the 
court held that as between A and B the check operated 
as an equitable assignment, and that the amount 
thereof should first be paid to B, out of the fund, and 
the balance, after payment costs, should go to the as- 
signees; and even if the check were not tn equitable 
assignment of the fund, that the same decree would be 
proper, on the ground that A held the fund for B, as 
the proceeds of a collection made as B’s agent. Ger- 
man Savings Inst. v. Adw, 1 Ma. C. C. 501, 8 Fed. Rep. 
106; 24 Alb. L. J. 234; 27 Int. Rev. Rec. 311; 12 Rep. 
885; 15 West. Jur. 467. 

63 Bank v. Coates, 8 Fed. Rep. 540. 

6 Russell v. Wiggin, 2 Story, C. C. 213; Bell v. 
Bruen, 1 How. (U.S.) 169; Bank of United States v. 
Daniel, 12 Pet. (U. S.) 54; Bell v. Bruen, 17 Pet. (U. 
8.) 169; Scott v. Pilkington, 8 Jur. (N. 8.) 557, 2 Best 
& 8. 12. 

6 Bank of United States v. Daniel, 12 Pet. (U.S.) 54; 
Bell v. Bruen, 1 How. (U. 8.) 169; Bell / Bruen, 17 
Pet. (U. 8.) 169. 

6 8 Jur. (N. S.) 557, 2 Best & S. 12. 
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York, in a suit by a drawee for non-accept- 
ance of the drafts, it was held to be a con- 
tract governed by the laws of New York. 
And where a letter of credit was given in 
Boston, by the agent of a London banking 
house, authorizing the party to draw on his 
principles, it was held, that it was governed 
by the law of Massachusetts, and not by that 
of England.” On the same principle it has 
been held that, where a person residing in 
one State, for the mere accomodation of a 
person, residing in another State, indorsed a 
promissory note, not intended to be used ex- 
cept in a third State in the purchase of goods, 
the liability of the indorser on such note 
is to be determined by the laws of the State 
where the note was to be used, and not by 
those of the State where the indorsement was 
made.® Jas. M. Kerr. 


& Russell v. Wiggin, 2 Story, C. C. 213. 
68 See Lee v. Selleck, 33 N. Y. 615. 








MALICIOUS PROSECUTION—FORCIBLE ENTRY 


AND DETAINER—DAMAGES. . 


POPE V. POLLOCK. 


Supreme Court of Ohio, March 26, 1889. 


One who maliciously and without probable cause 
institutes an action in forcible entry and detainer, is 
liable to a civil suit for damages. 


SPEAR, J., delivered the opinion of the court: 

Will the prosecution of a suit in forcible entry 
and detainer, which results in a verdict for the 
defendant, where the same is prosecuted mali- 
ciously, and without probable cause, afford ground 
for an action in the nature of a suit for malicious 
prosecution? is the question in this case. The 
more common causes for actions for malicious 
prosecution are groundless and malicious prose- 
cutions of criminal charges. But that actions of 
this kind can be maintained where there has been 
an unjustifiable and malicious seizure of the prop- 
erty of the complaining party, as well as of the 
person, there is no question. Whether or not such 
an action may be maintained where there has been 
no deprivation of liberty, or of the possession, use, 
or enjoyment of property, has been the subject of 
much discussion, and of contrary holdings. It 


appears that in England, by the common law, . 


prior to the statute of Marlbridge, 52 Hen. Il. 
(1259), actions of this character were allowed, but 
since the passage of that statute, which gave the 
successful defendant judgment for costs against 
the plaintiff, the right to maintain such actions 
has been uniformly denied, it being held that if 
one prosecutes an ordinary civil action agains 


t 





another maliciously, and without reasonable or 
probable cause, an action for the resulting damage 
is not maintainable. So, too, in this country, 
many decisions of like tenor have been made. 
The courts have said that courts of law are open 
to every citizen, and that the costs which the de- 
fendant gets are a compensation for the wrong. 
If every suit may be retried on an allegation of 
malice, the evil would be intolerable, and the 
malice in each subsequent suit would be likely to 
be greater than in the first; and that, if a defend- 
ant ought to have damages upon a false claim, 
then the plaintiff ought to have damages on a 
false plea, which would make litigation intermin- 
able. Beauchampe v. Croft, Keilw. 26; Fitzh. 
Nat. Brev. 429; 1 Bac. Abr. 141; Savil v. Roberts, 
1 Salk. 14; Bull. N. P. 11; Parker v. Langley, 
Gilb. K. B. 163; Goslin v. Wilcock, 2 Wils. 305; 
1 Amer. Lead. Cas. 261, note; Cooley, Torts, 189; 
Townsh. Sland. & Lib. § 410; Taylor v. Wilson, 1 
N. J. Law, 362; Woodmansie v. Logan, 2 N. J. 
Law, 68; Kramer y. Stock, 10 Watts, 115; Thomas 
v. Rouse, 2 Brev. 75; Ray v. Law, Pet. C. C. 207; 
Potts v. Imlay, 4 N. J. Law, 330; McNamee v. 
Minke, 49 Md. 122; Muldoon v. Rickey, 103 Pa. 
St. 110; Wetmore v. Mellinger, 64 Iowa, 751, 18 
N. W. Rep. 870; Bitz v. Meyer, 40 N. J. Law, 252; 
Mayer vy. Walter, 64 Pa. St. 283. 

Where such suits have been maintained, the 
right has been placed upon the ground that taxa- 
ble costs; including, as in most States, but the fees 
of witnesses and officers of court, afford a very 
partial and inadequate remuneration for the nec- 
essary expenses of defending an unfounded suit, 
and no remedy at all to repair the injury received. 
It is upon this principle, in part, that actions have 
even been sustained for malicious criminal prose- 
cutions, in which no costs are taxed in favor of 
the accused. Where an action is brought and 
prosecuted maliciously, and without probable 
cause, it is an abuse of legal proces:, and the 
plaintiff asserts no claim in respect to which he 
has any right to invoke the aid of the law. Itisa 
wrong to disturb one’s property or peace; and to 
prosecute one maliciously and without probable 
cause, is to do that person a wrong. The common 
law deelares that for every injury there is a rem- 
edy, and to deny remedy in such case would vio- 
late this wholesome principle. The burden of 
establishing both malice and want of probable 
cause will prove a sufficient check to reckless suits 
of this character. When the plaintiff sets the law 
in motion, he is the cause, if it be done ground- 
lessly and malicously, of defendant’s damage, and 
the defendant but stands upon his legal rights 
when he calls upon the plaintfff to prove his case 
to the satisfaction of judge and jury. Vanduzer 
y. Linderman, 10 Johns. 106; Pangburn v. Bull, 1 
Wend. 345; Whipple v. Fuller, 11 Conn. 582; 
Closson v. Staples, 42 Vt. 209; Marbourg v. Smith, 
11 Kan. 554; Bigelow, Torts (2d ed.), 71; Smith 
v. Smith, 56 How. Pr. 316; Bump v. Betts, 19 
Wend. 421; Woods v. Finnell, 13 Bush, 628, Hoyt 
v. Macon, 2 Colo. 113; Payne v. Donegan, 9 Il. 
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App. 566; McCardle vy. McGinley, 86 Ind. 538; 
Juchter v. Boehm, 67 Ga. 534; Lawrence v. Hag- 
erman, 56 Ill. 68; Atwood v. Monger, Style, 378. 
See, also, an able review of the subject by John 
D. Lawson, E-q., of the St. Louis bar. 21 Am. 
Law. Reg. 281. There seems, as will appear by 
reference to these citations, abundant authority 
in other States of the Union to support the prop- 
osition that a suit may be maintained for damages 
arising from the prosecution of an ordinary civil 
action, when the same is done maliciously, and 
without prob ble cause, but without disturbance 
to person or property. The precise question has 
not been made in Ohio, though in two cases 
(Tomlinson v. Warner, 9 Ohio, 104, and Fortman 
v. Rottier, 8 Ohio St. 548) this court has held that 
an action may be maintained for maliciously and 
without probable cause suing out and levying a 
writ of atttachment. So, where one has been 
wrongfully deprived of the use of his land by the 
prosecution, maliciously and without probable 
cause, of an injunction proceeding, the court held 
(Coal Co. v. Upson, 40 Ohio St. 17), that an action 
for malicious prosecution will lie. The language 
of the opinion, page 25, is: ‘‘It may now be con- 
sidered the approved doctrine that an action for 
the malicious prosecution of a civil suit may be 
maintained whenever, by virtue of any order or 
writ issued in the malicious suit, the defendant in 
that suit has been deprived of his personal liberty, 
or of the possession, use, or enjoyment of property 
of value.”’ It will be noted that, where damages 
for the prosecution, maliciously and without 
probable cause, of an ordinary civil action are 
refused, one of the principal reasons given is that 
the allowance of taxed costs is regarded as suffi- 
cient punishment to the plaintiff for prosecuting, 
and recompense to the defendant for defending. 
such an action. In England the taxed costs which 
may be awarded to a successful defendant include 
not only fees of court officers and witness, but 
attorney’s charges for preparing the case for trial, 
and the honorarium of the barrister who tries it, 
and in a number of American States a like taxa- 
tion of costs prevails. But in Ohio the successful 
party in an ordinary action recovers only the fees 
of witnesses and court officers, leaving his own 
personal expenses in preparing the case, in at- 
tending the trial, and his attorney’s fees for 
preparation and for trial, to be paid without re- 
imbursement. Taxed costs are not here regarded 
as affording full compensation for expenses in- 
curred, for in cases where damages may be re- 
covered for malicious injury, fees of counsel, as 
well as court costs, are included in compensatory, 
and not punitive, damages. The reason for the 
rule having failed, there is much ground for say- 
ing that the rule itself fails. But there is no 


necessity in the presnnt case for a determination 
of the question whether or not an action will lie 
for the malicious prusecution of an ordinary civil 
action, without probable cause, where there is no 
arrest or seizure, for the petition of the plaintiff 
makes a different case. 


In many of its aspects, 








an action in forcible entry and detainer is an ex- 
traordinary proceeding. It is summary in its 
character, and may become, when prosecuted 
wrongfully, excessively annoying and harassing. 
Having given three days’ notice in writing to 
leave the premises, the plaintiff may commence 
his action by filing a complaint with a justice of 
the peace, and in three days more the trial may 
take place. See § 6599, Rev. Stat., and following. 
The complaint need not be sworn to. If a con- 
tinuance is asked by defendant for more than 
eight days, security for payment of rent is re- 
quired. The action may involve the possession 
by a defendant of a home for himself and a de- 
pendent family. A failure to answer, or an un- 
successful defense, may result in immediate and 
forcible ouster, and this without reference to the 
condition of the family, or the weather, or other 
surrounding circumstances. No appeal is allowed, 
nor is one action a bar to subsequent actions. The 
contingency of preparing a bill of exceptions 
must be anticipated, and counsel procured for 
that; else a review of erroneous holdings cannot 
be had. Error can be prosecuted only by leave 
of a judge, and such proceeding raises questions 
relating to competency of evidence only, and not 
questions touching the weight or sufliciency of the 
evidence. The justice is not even bound to sign 
a bill where the objection is only that the judg- 
ment is not sustained by sufficient evidence. If 
petition in error is allowed to be filed, the party 
must be ready with security, if exacted, to stay 
execution of the judgment against him. Then, 
too, the plaintiff may select from several con- 
current jurisdictions within the county. He may 
commence his action, if he so desire, in the town- 
ship furthest removed from the residence of the 
defendant, or the one most inaccessible, thus re- 
quiring, it may be, his adversary to travel long 
distances, and to transport his witnesses at large 
expense. Failing in one action thus brought, he 
may continue prosecutions until his pocket-book 
or his malice, or both, become exhausted. Plainly, 
in the hands of an unscrupulous prosecutor, pos- 
sessed of abundant means, this kind of action may 
become grievously oppressive, and it is idle to say 
that the small bill of costs before a justice is either 
a sufficient punishment to inflict upon a malicious 
prosecutor, or constitutes any recompense to a 
wronged defendant. The statute gives to such 
plaintiff the right to resort to his action as often 
as he may choose, and to bring it before any 
justice within the county, but this implies no right 
to prosecute maliciously and without probable 
cause. A groundless action, prosecuted with 
malice, is never justifiable, and a wrong suffered 
by such prosecution in forcible entry and detainer 
should not be without remedy. Nor is there force 
in the objection, as applied to this case, that in- 
tolerable evils would arise from a multiplicity of 
suits thus encouraged. The luw-making power 
has seen fit to provide by this statute that a judg- 
ment shall not be a bar to any after action. We 
have, in this provision, legislative declaration to 
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the effect that evils may not be expected to follow 
repeated trials of issues under this statute. In 
consonance with this policy, it may be reasonable 
to conclude. that, if repeated actions to determine 
the right to possession will not work intolerable 
evils, a review of the facts by a suit for malicious 
prosecution will not have that effect. At all 
events, the right to so review will naturally tend 
to check any evils that might flow from a misuse 
of the statutory right to repeated trials. Judg- 
ment reversed. 


Nore.—Prior to the statute of Marlbridge,! suits 
for damages sustained by the defendants in civil 
suits, brought maliciously and without probable 
cause, were allowed. That statute first provided for 
the payment of costs to successful defendants in civil 
suits. Since that period the English courts have held, 
that the institution of a civil suit maliciously and 
without probable cause does not create a cause of ac- 
tion. The majority of the American courts seem to 
have followed the English precedents.2 All the au- 
thorities allow such suits where there is interference 
with person or seizure of property. The English de- 
cisions have in some particulars departed from the 
first stated principle. Malicious institution of bank- 
ruptcy proceedings is actionable. Though arrest was 
allowable ina civil suit, yet a malicious arrest for 
more than was due was actionable;4so was a malicious 
arrest on execution for more than was still owing.) 
The American courts have allowed suits for malicious 
institution of bankruptcy proceedings,® of insanity 
proceedings,’ and for obtaining injunctions mali- 
ciously.. Buta malicious suitin ejectment is not a 
cause of action. A number of courts, as in the prin- 
cipal case, now hold that the costs are not sufficient 
compensation, and allow suits for damages resulting 
from civil suits brought maliciously and without 
probable cause, though there was no interference 
with person or property.!° It was held that the in- 
jured party can sue in such cases for injury to 
his person by imprisonment, to his reputation by 
the scandal, and to his property by expense.!! In 
the following cases actions for damages were al- 
lowed: For suits on a false and groundless account; 
for bringing a suit before a distant justice, and upon 
appearance dismissing it, and then at once bringing 
another, which was decided in favor of the defend- 


152 Henry 3, 1267. 

2 Muldoon V. Rickey, 103 Pa. St. 110; McNamee vy. Menke, 
49 Md. 122; 21 Amer. Law Reg. 281,351; Potts vy. Imlay,1 
South. 330. 

8 Brown v. Chapman, 3 Burr. 1418; Farley vy. Danks, 4 
El. & BL. 493. 

4 Austin v. Debnam, 3B. & C., 139. 

5 Churchill v. Siggers, 3 El. & Bl. 939. 

6 Sonneborn v. Stewart, 2 Woods, 599. 

7 Lockenour vy. Sides, 57 Ind. 360. 

8 Keber v. Mercantile Bank, 4 Mo. App 195; Burnett v. 
Nicholson, 79 N. C. 548; Palmer vy. Foley, 71 N. Y. 106; Cox 
v. Taylor, 10 B. Mon. 17. In Manlove v. Vick, 55 Miss. 567, 
a query is suggested whether the remedy is not con- 
fined to the injunction bond, and it is so decided in 
Gorton V. Brown, 27 Il). 489. Either remedy is allowed 
in Keber v. Mercantile Bank, supra. 

9 McNamee v. Menke, 49 Md. 122; Burton y. Honnor,1 
Bos. & Pul. 205. 

10 Closson y. Staples, 42 Vt. 209; Marbourg v. Smith, 11 
Kas. 554; Whipple v. Fuller, 11 Conn. 582. 

1l Woods v. Finnell, 13 Bush, 628. 

12 McCardle v. McGinley, 86 Ind. 538. 





ant;!5 for maliciously filing a lis pendens; for the 
malicious prosecution without any probable ground 
therefor of a proceeding in a federal land office to set 
aside an entry by another for fraud. 

When such suits are allowable, tees of counsel, ex- 
penses of witnesses and loss of time in the necessary 
defense accruing from the malicious suit are elements 
of damage;! but the fees of attorneys in the damage 
suit cannot be claimed.!’ 

The English view of the case is based on the idea 
that the allowance of costs is a legislative declaration 
that such are the damages sustained.!§ Itis also said 
that the suits would be interminable, for each one 
would give rise to another, and the bitterness between 
the parties would increase with every suit. The reply 
is, that in England among the taxed costs are included 
the fees of the attorney who prepared the case, the 
fees of witnesses and of officers, and the honorarium 
of the barrister who conducted the trial. In America 
the costs are generally confined to the fees of the offi- 
cers and of the witnesses. In the latter case the costs 
are no satisfaction for the damages sustained by the 
defendant, and if itis a common law principle, that 
there is ne wrong without a remedy,!9 then such such 
suits should be allowed. The fact that the plaintiff 
must prove that the prior suit against him was mali- 
cious and without probable cause, will probably pre- 
vent the round of litigation so much feared.” 

S. S. MERRILL. 


13 Pangburn Vv. Bull, 1 Wend. 345. 

14 Smith v. Smith, 20 Hun, 555. 

15 Hoyt v. Macon, 2 Col. 113. 

16 Woods v. Finnell, supra; McCardle v. McGinley, 
supra. 

17 Stewart v. Sonneborn, 98 U. 8. 187; Stopp v. Smith, 
71 Pa. St. 285; Hicks v. Foster, 13 Barb. 663. 

18 Potts v. Imlay, supra. 

19 Cooley on Torts, 19. 

2018 Cent. L. J. 242. 
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A BRIEF FOR THE TRIAL OF CRIMINAL CasEs. By 
Austin Abbott, assisted by Wm. C. Beecher, Late 
Assistant District Attorney of the city of New 
York: Diossy & Co., 231 Broadway, New York. 

The exceptional success of Mr. Abbott’s “Brief for 
the Trial of Civil Issues ‘‘which appeared a few years 
ago, doubtless prompted the preparation of this work, 
which is in every way a more pretentious volume than 
its predecessor. We know of no one better qualified 
for work of this character than Mr. Abbott. It in- 
volves not only the collection of materials. That, in- 
deed, is the least important part of the law. But when 
collected it requires a master hand to arrange them 
logically, and to distinguish between them as authori- 
ties. At first glance such a work strikes one as but 
little more than a mere digest of cases. But further 
examination will reveal the fallacy of such an impres- 
sion. It pretends to cover all the questions liable to 
arise in their logical order in the trial ofa criminal 
case from its incipiency to its last stages. Upon each 
point all the leading authorities arecited. It willthus 
be seen that the book has a special value to those en- 
gaged in the heat of trial and without the opportunity 
to examine for themselves the questions which unex- 
pectedly spring up. The book has nearly six hundred 
pages, beautifully printed and bound, and, what is 
more to the point, is well indexed. 
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THE PaTENT LAWS OF THE UNITED STATES OF 
AMERICA. By Albert H. Walker, of the Hartford 
Bar. Second edition,sNew York, L. K. Strouse & 
Co., Publishers. 

The appearance of a second edition of this work 
within so short a time after the firstis predictive © 
true merit, which itis only necessary to turn the 
pages of the book to find verified. To those who have 
had occasion to use the first edition it will only be 
necessary to say that in the present edition the work has 
been brought down to date by the insertion of 
new matter enacted by statute and developed by the 
decisions since the first publication, and also by 
pruning it of absolete portions, due to changes in the 
law, a contingency which cannot be escaped where 
statutes form so important a part as in this work. 
Those who have not had occasion to examine the work 
will find it to be one of the few treatises which may 
fairly claim to be exhaustive of the subject of which it 
treats. A very casual examination will serve to sug- 
gest the importance to inventors of intrusting their 
interests to those only who are specially skilled in this 
branch, a well recognized fact which has served to 
render patent law a specialty which almost exclusively 
maintains its own separate body of practitioners. To 
this class of attorneys the book under review is inval- 
uable. For the balance of the profession the safer 
plan perhaps, is to refer such cases to special counsel; 
but those who desire to inform themselves on the 
subject will find this a very thorough treatise. The 
first chapter treats of what may be the subject of 
patent, under the constitution and act of congress, in 
which the words “discovery”? and “tart” are defined 
within the meaning the law, and the distinction drawn 
between a ‘‘process” and a “principle,” illustrated by 
various examples. The words “‘manufacture” and 
“composition of matter,” as distinguished from a 
machine, are also noticed and further considered in 
the second chapter under the head of ‘‘invention.” 
Other chapters follow under the titles, novelty, utility, 
abandonment, applications, letters patent, disclaimers, 
reissues, extensions, title, license, interpreting patents, 
repeal of patents, qui tam actions, infringements, 
court parties and causes, actions at law, damages, 
actions in equity, injunctions and profits, with an 
appendix of statutes, a code of forms and rules of 
practice. The work is generally illustrated through- 
out by leading cases and evinces not only a thorough 
knowledge of the law but of machines, as well and re- 
veals extensive research on the part of the author in 
the field of science generally. 








QUERIES ANSWERED. 





QuERY No. 21. 

[To be found in Vol. 28, Cent. L. J., p. 486.] 

The effect of the agreement between A and B, was to 
create cross-easements as to each owner which bind 
all persons succeeding to the property to which the 
easements are appurtenant. B would be personally 
liable on his contract, and D would be liable in equity 
as taking the property subject to the easement. Sharp 
vy. Cheatham, 88 Mo. 498; Roche v. Ullman, 104 Ill. 1. 


Query No. 22. 
[To be found in Vol. 28, Cent. L. J. p. 506.) 


A cannot claim the land to be exempt from execu- 
tiun and sale. Where one commutes to cash an entry 











made under the homestead law, he exhausts all his 
rights to the land under such law. Copp’s Public 
Land Laws, pp. 455, 538. 


QUERY NO. 23. 
(To be found in Vol. 28 Cent. L. J. p. 526.) 

The renunciation by the widow will result in the 
diminution of one-third of the estate devised to D and 
Cand the remaindermap, but the provision in the 
will renounced by the widow is to be applied in com- 
pensation of such diminution. Woerner administra- 
tion, § 118. The dower interest of the widow may be 
paid to her in money by the devisees, each contributing 
to the payment in proportion to the value of the 
estates devised to them. 


QUERY NO. 24. 
(To be found in Vol. 28 Cent. L. J. p. 546.) 

D hada resulting trust in the land which, at her 
death, descended to A and B. Pomeroy Eq. Juris. § 
1043. A can compel E to convey the legal estate to 
himself and B, by bringing asuit in equity for that 
purpose, making B, who refuses to join with him as 
plaintiff, a party defendant. Pomeroy Eq. Juris. 
§ 1043; Buren v. Buren et al. 79 Mo. 538. 








HUMORS OF THE LAW. 





GOING down the Chesapeake Bay on an excursion 
when the wind was fresh andthe white caps were 
turoultuous, Judge Hall, of North Carolina, became 
terribly seasick. 

“My dear Hall,” said Chief Justice Waite, who was 
one of the party, and who was as comfortable as an old 
sea dog, “can I do anything for you? Just suggest 
what you wish.” 

“T wish,” groaned the seasick jurist, “that your 
Honor would overrule this motion.” 
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UNITED STATES D. C. 
UNITED STATES S&S. C......cscccees- 


1, ADMIRALTY—Maritime Liens. The lien for dam- 
ages arising out of a negligent collision takes preced- 
ence over the lien of a material man for repairs to the 
negligent vessel made prior to such collision.— Loud v. 
The R. S. Carter, (U. 8. D. 0.) N. Y., 38 Fed. Rep. 515. 

2. ADMIRALTY—Marine Insurance. The cargo of a 
vessel sunk in forty feet of water and abandoned to the 
underwriters, is not by the common law a wreck of the 
sea. Wreck of the sea is confined to goods cast upon 
the shore, or to jetsam, flotsam, and Jigan.— Murphy v. 
Dunham, (U. 8. D. C.) Mich., 38 Fed. Rep. 503. 

3. ADMIRALTY. The crime necessary to be shown 
in order to secure a forfeiture of a vessel under § 5283, 
Rey. St. U. 8., consists of an act done within the limits 
of the United States, with the intent that the vessel in 
connection with which the act is done shall be em- 
ployed in the service of some foreign prince or State, or 
colony, district, or people, as a cruiser or committer of 
hostilities against the subjects, citizens, or property of 
some foreign prince or state, or colony, district, or 
people, with whom the United States are at peace. — 
United States v. The Conserva, (U.g. D. ©.) N. Y., 38 Fed. 
Rep. 431. 

4. ANIMALS—Distraint. Notice required by Code 
Iowa, § 1454, to the person having charge of a mare dis- 
trained, and tothe person having charge of the farm 
on which the mare was kept, of the distraint, and of a 
notice to the trustees, was sufficient. — Lyons v. Van 
Gorden, lowa, 42 N. W. Rep. 500. 

5. ASSIGNEE—Attorney. An attorney for the as- 
signee of an insolvent debtor cannot be allowed to 
make a profit by borrowing the trust fund from the 
assignee and using it to purchase claims against the 
estate, nor by similar purchases with his own funds. — 
Manhattan Cloak Co. v. Dodge, Ind.,21 N. E. Rep. 344. 

6. ATTACHMENT — Damages. The fact that the 
issuance of a wrongful attachment precipitated the 
issuance of executions by other creditors of the attach- 
ment defendant is not an element of damage, where such 
executions are lawfully issued. — Goodbar v. Lindsley, 
Ark., 11 8, W. Rep. 577. 

7. ATTACHMENT. The remedy by attachment does 
not embrace cases of prospective, conditional, and 
contingent liability. It must be confined to cases, 
where, in addition to other requisite circumstances, 
there is an existing debt, although the period of its 
payment has not arrived. Therefore an attachment 
will not be maintained against the property of the 
drawer of a bill of exchange, before its maturity, al- 
though the acceptor has been attached, and has become 
insolvent before the attachment. — First Nat. Bank of 
Natchez v. Moss, La., 6 South. Rep. 25. 

8. ATTACHMENT. Damages resulting from false 
representations, whereby one is induced to purchase 
land and pay therefor more than its true value, consti- 
tute a “debt for property obtained under false pre- 
tenses,” within Code Iowa, § 2951, prescribing such a 
debt as a cause for attachment. — Stanhope v. Swafford, 
Iowa, 42 N. W. Rep. 450. 

9. ATTORNEY AND CLIENT— Limitation. Where an 
attorney collects money for his client, and uses no 
fraud or falsehood to him in regard to its receipt, the 
statute of limitations begins to run from the time of its 
collection.— Douglas v. Corry, Ohio, 21 N. E. Rep. 440. 


10. Bonps.—— Where a replevin bond in a case where 
the debtis less than the value of the attached goods, 
conditioned “that, if the defendants are condemned in 
the above entitled action, they or some other person 
will return the above-described property, or its value,” 
is more onerous than the statute requires, and is void 
wsastatutory bond. But defendants having voluntarily 
executed it for the purpose of obtaining possession of 
the attached goods, it is good as a common-law obli- 





gation.—Colorado Nat. Bank v. Lester, Tex., 118. W. Rep. 
626. 

11. CARRIERS—Negligence. Held, where plaintiff 
was injured alighting from train, that the proximate 
cause of the injury was the act of stopping near a 
dangerous place, and directing plaintiff to alight, know- 
ing that it was not at the regular and presumably safe 
station where plaintiff expected to alight, without noti- 
fying him that it’ was a different or dangerous place, 
and that this was gross negligence. — Grifith v. Mo. Pac. 
Ry. Co., Mo., 8. W. Rep. 559. 

12. CERTIORARI. Certiorari does not lie to revise 
correctness of ajudgment onthe merits of a case, Its 
functions are restricted to ascertaining the validity of 
proceedings on the face of the papers.—State v. Perrault, 
La., 6 South. Rep. 18. 

13. CHATTEL MORTGAGE—Garnishment. Where a 

mortgagee of personal property sells of the same suf- 
ficient to pay the mortgage debt and charges, and after 
such sale there is left an excess of goods in his posses- 
sion: Held, that such mortgagee is liable to answer in 
garnishment for such excess in an action by a creditor 
of the mortgagor.— Braughnier v. Beck g Corbett Iron Co., 
Kan., 21 Pac. Rep. 640. 
# 14. CONSTITUTIONAL Law—Taxation. —— Act 8. C. Dec. 
1888, the object of which is to aid in the construction of 
certain railroads which certain townships had, without 
authority of law, contracted to aid, is constitutional, as 
the legislature had a right to assume, from the fact that 
the townships had voted aid to the railroads, that a 
public purpose existed, warranting the exercise of the 
taxing power. — State v. Whitesides, 8. Car.,98.E. Rep. 
661. 

15, CONTRACT—Conveyance. Under an oral agree- 
ment with her mother to furnish a living and support 
to her and her husband, in consideration of a gift of her 
mother’s bomestead, plaintiff and her husband went 
into possession, and performed her contract. The 
mother’s husband lived with his wife, and obtained his 
support under the contract: Held, that he was a party 
to the contract, and assented to it. — Drake v. Painter, 
Iowa, 42 N. W. Rep. 526. 

16. CORPORATIONS—Stockholders. A demand for 
an unpaid subscription to stock, payable on call, is not 
aprovable demand against a bankrupt stockholder’s 
estate.—Sayrr v. Glenn, Ala.,6 South. Rep. 45. 

17. CORPORATIONS—Stockholders. The decree of a 
court of competent jurisdiction in another State,in a 
suit by creditors of an insolvent corporation having its 
principal office therein, against said corporation and its 
trustee in a deed of trust to secure creditors, directing 
an assessment of stockholders, is binding and conclu- 
sive against a stockholder who was not individually a 
party thereto, and is admissible in an action by said 
trustee against the stockholder to collect such assess- 
ment.—Lehman v. Glenn, Ala., 6 South. Rep. 44. 

18. CosTs. A judgment rendered by a justice of 
the peace in a case of misdemeanor against the prose- 
cuting witness for costs, where no finding has been 
made that the prosecution was instituted by the prose- 
cuting witness without probable cause, or without 
reasonable grounds, or from malicious motives, is void. 
—Little v. Evans, Kan., 21 Pac. Rep. 630. 


19. CRIMINAL Law — Larceny. Under Pen. Code 
Tex. art. 79, and Code Crim. Proc. art. 216,one cannot 
be held liable to the charge of being an accomplice in 
the county where the stolen property was carried, un- 
less it be proved that he “advised, aided, and encour- 
aged” the principal in that county.— West v. State, Tex., 
118. W. Rep. 635. 


20. CRIMINAL Law—Robbery.—Proof that the injured 
person delivered the money to defendant on his de- 
manding the same, at the muzzle ofa cocked pistol, 
supports the allegation that defendant “took” the 
money ; under Pen. Code Tex. art. 722, prescribing pun- 
ishment for taking “by assault or by violence, and 
putting in fear of life or bodily injury.”— Coffelt v. State, 
Tex., 118. W. Rep. 639. 
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21. CRIMINAL Law—Murder. On amurder trial the 
court instructed that defendant was presumed to be 
innocent till his guilt was established by competent 
evidence beyond a reasonable doubt, and ifthe jury 
had a reasonable doubt arising from the evidence they 
should acquit: Held, not objectionable, as requiring 
affirmative evidence of innocence, or as contravening 
the rule that a reasonable doubt may arise from want 
of evidence as well as from evidence adduced.—Zwicker 
v. State, Tex., 118. W. Rep. 633. 

22. CRIMINAL LAW— False Packing. The indict- 
ment charged the sale ofa bale of cotton which con- 
tained inferior cotton to that with which it was 
apparently filled: Held, that it charged no offense under 
Pen. Code Tex. arts. 470, 471, as the selling of a bale so 
packed is not an offense under the latter section, — 
Lidtke v. State, Tex., 118. W. Rep. 629. 

23, CRIMINAL Law — Carrying Weapons. Under 
Pen. Code Tex. art. 320, prohibiting the carrying of 
weapons into a church, school-room, etc., where peo- 
ple are assembled for amusement, etc., a school-teacher 
cannot carry weapons in his own school room, ata 
public entertainment given by himself and pupils. — 
Alexander v. State, Tex., 118. W. Rep. 628. 

24. CRIMINAL Law—Rape. On an indictment for 
attempted rape an instruction that if defendant volun- 
tarily drank to intoxication, and made the assault 
alleged while in that condition, he was as responsible 
as if he had been sober, is proper.— State v. Carter, Mo., 
11 8. W. Rep. 624. 

25. CRIMINAL LAaw—Murder. On atrialfor murder, 
in view of the testimony: Held, error to charge that the 
jury should find defendant guilty of murder in one of 
the degrees, or acquit him, as there was evidence from 
which manslaughter might have been found under 
Rev. St. Mo. §§ 1244, 1249. — State v. Elliott, Mo.,11 S. W. 
Rep. 556. 

26. CRIMINAL LAW—Forgery. Indictment charg- 
ing defendant with forging a fee bill was not defective 
onthe ground that it should have charged forging a 
certificate to a fee bill where it also showed that the in- 
strument alleged to have been forged wasa certified 
fee bill.—State v. Haws, Mo., 11 8. W. Rep. 574. 

27. CRIMINAL LAW—EScape. An indictment for an 
escape from jail need not aver that the court under 
whose commitment defendant was confined had juris- 
diction to commit him, as courts will take judicial 
notice of the extent of that jurisdiction, which is de- 
fined by a public statute.— State v. Whalen, Mo., 118. W. 
Rep. 576. 

28. CRIMINAL PRACTICE—Change of Venue. Under 
Code Iowa, § 4374, providing that, whena petition for 
change of venue on the ground of prejudice of the judge 
is filed, “the court, in the exercise of a sound legal 
discretion, must decide the matter of the petition, 
when fully advised, according to the very right of it,” 
the appellate court will interfere with the decision 
only when the trial judge has abused his discretion. — 
State v. Billings, Iowa, 42 N. W. Rep. 457. 

29. DEED. A deed of land which at the time of 
delivery is inthe actual possession of third persons, 
claiming under an adverse title, being absolutely void, 
under the statute the grantee can make no defense 
thereunder to an action by such adverse claimants to 
determine the grantee’s claim, notwithstanding the 
tax-title under which plaintiff’s claim may be void. — 
Pearce v. Moore, N. Y., 21 N. E. Rep. 419. 


30. DEED—Constructive Notice.——- Where the grantee 
of an unrecorded deed conveying land which is fenced 
and under cultivation, rents the land to atenant who 
occupies and cultivates it until the termination of his 
lease, there is such possession as to putan attaching 
creditor of the grantor on inquiry as to the unrecorded 
deed, though his levy is made shortly after the tenant 
has surrendered the premises to the grantee’s manag- 
ing agent, and before an opportunity has occurred to 
rent toanew tenant. — Thomas v. Burnett, Ill., 21 N. E. 
Rep. 352. 



































31. DESCENT—Legitimacy. The law presumes that 
every child is prima facie the offspring of a lawful union 
and consequently that the mother was the lawful wife 
of the father.— Orthwine v. Thomas, Il., 22 N. E. Rep. 430. 

32, EJECTMENT. A judgment for plaintiff in eject- 
ment, without possession taken under it, or some act 
making defendant’s possession subordinate to plaint- 
iff’s title, will not stop the running ofthe statute of 
limitations, and the mere fact that defendant dismisses 
his appeal from the judgment does not amount to an 
abandonment of all claims adverse to the land.—Mabary 
v. Dollarhide, Mo., 11 8. W. Rep. 611. 

33. EMINENT DOMAIN. The owner of land at the 
passage of the ordinance by the city council providing 
for condemnation under acts Mo. 1875, p. 244, who 
parted with all his interest before the commencement 
of proeeedings to condemn, is not a necessary party to 
such proceedings. — Stewart v. White, Mo., 118. W. Rep. 
568. 

34. EMINENT DOMAIN. A settler upon public lands, 
who has made a valid homestead entry, ana is in pos- 
session perfecting his title, is entitled to full value for 
all injury done to his possession, where a part of such 
homestead has been condemned for right of way fora 
railroad, and the measure of his damage differs only in 
degree from that sustained by one forthe same cause 
who has a perfect title.—EZlisworth, etc. Co. v. Gates, Kan., 
21 Pac. Rep. 632. 

35. EQUITY. A bill to set aside a decree filed after 
the lapse of a greater period than that ailiowed for a 
writ of error or appeal from such decree cannot be 
treated as a bill of review. It is no excuse for the de- 
lay that, after entry of the decree, suit to enforce the 
same equities claimed in the first suit was brought ina 
State court.—Dunlevy v. Dunlevy, (U. 8. C. C.) I1., 38 Fed. 
Rep. 459. 

36. EXECUTORS AND ADMINISTRATORS — Assignment. 
Under Manst. Dig. §§ 73,76 78, the assignment by 
an administrator of a judgment recovered by him for 
his intestate’s estate, privately, and without direction 
of the court, is void, and an assignment of the judg- 
ment by the distributees passes title to that portion of 
it to which the distributees will be entitled on settle- 
ment of the estate.— Winningham v. Holloway, Ark., 11 8. 
W. Rep. 579. 

37. EXECUTORS AND ADMINISTRATORS. The annual 
settlement made in the probate court are prima facie 
evidence in favor of the administrator.— Myers v. Myers, 
Mo., 11 8. W. Rep. 617. 

38. EVIDENCE. A writing reciting the purchase of 
a “‘mill-seat” is ambiguous, and parol evidence is ad- 
missible to show whether land covered by the water of 
the mill- pond was included or excluded. — Towner v. 
Thompson, Ga., 9S. E. Rep. 672. 

39, EVIDENCE. It may be shown by parol that an 
indorsement in blank by the payee ofthe note in suit, 
and its delivery to plaintiff’s collector, were in fact a 
transaction in which the latter was to act as the agent 
of the payee to get the note discounted, and to apply a 
portion of the proceeds in payment of a debt due to 
plaintiff.—Avery v. Miller, Ala., 6 South. Rep. 38. 


40, EVIDENCE—Divorce. In a suit by the husband 
for divorce for cruelty, he alleged and defendant de- 
nied that she had entered into a conspiracy, whereby 
plaintiff was called from his house at night, and was 
assaulted by defendant’s son by a former husband, and 
that his wife was present, aiding and abetting. Plaint- 
iff testified that the son, on a sign from her, struck 
him, and she then exclaimed to the son to run; “he is 
armed, and will kill you:” Held, that defendant could 
testify whether she told the son to run, that plaintiff 
was armed, and to everything, material tothe trans- 
action.— Gilpin v. Gilpin, Colo., 21 Pac. Rep. 612. 


41. FEDERAL CourRTS.——Pilaintiff is a citizen of Mexico, 
and defendant is a Texas railroad corporation, whose 
principal office is in the Eastern district of Texas, but 
whose railroad extends into the Western district, in 
which it has agents to transact its ordinary business. 
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By Rev. St. Tex. art. 4120, defendant’s public office shall 
be considered its domicile. By article 1193, subd. 21, de- 
fendant may be sued in any county into which its 
railroad extends, and process may be served on its 
local agent: Held, that suit may be brought in the West- 
ern district.—Zambrino v. Galveston, etc. Ry. Co., (U. 8. C. 
C.) Tex., 38 Fed. Rep. 49. 

42, FEDERAL OFFENSE. As the statute U. 8. § 3893, 
contains no exceptions to the rule making obscene 
publications non mailable, the fact that a publication 
which would ordinarily be classed as within its mean- 
ing might lawfully be sent to certain persons, does not 
render it necessary to aver in the indictment that it 
was not sent to such person, it being matter of defense 
to show that it was sent to such persons.— United States 
v. Clark, (U. 8. D. C.), 38 Fed. Rep. 500. 

43, FRAUDULENT CONVEYANCES. —In a suit forille- 
gally levying on and selling the property of plaintiff as 
that of her husband, an execution debtor, where defend- 
ants allege that the property was only colorably held 
by plaintiff, but belonged to the debtor, a charge, in sub- 
stance, that the fraud could not be established by mere 
preponderance of evidence, but the proof must be such 
as to make the inference of fraud irresistible, is error. 
— Russeli v. Huiskamp, lowa, 42 N. W. Rep. 525. 

44, FRAUDULENT CONVEYANCES. A charge that a 
deed to land was made to the wife of the purchaser in 
order to defraud the latter’s creditors, is not sustained 
when itis not alleged that the husband was in debt, 
nor that he owned no other property, nor that he paid 
for the land, and there is no proof that he was insolv- 
ent, though there is proof that he paid for the land, and 
that he owed plaintiff a small debt.—Xnight v. Glasscock, 
Ark., 118. W. Rep. 580. 

45. HOMESTEAD It is error to charge that the use 
of property for a homestead, without intention to dedi 
cate it to that purpose, does not constitute ita home- 
stead.— Little v. Baker, Tex., 11 8. W. Rep. 549. 

46. HOMESTEAD. As to the right of a widow both 
asthe head of afamily and as guardian of her minor 
children to obtain a homestead in the real estate of her 
husband.—Fountain v. Hendley, Ga., 98. E. Rep. 666. 

47, HUSBAND AND WIFE, Where a married woman 
leases her real estate to a firm of which her husband is 
a member, she may, with his consent, obtain a judg- 
ment against the firm for breach of the covenants of 
the lease.—Freiler v. Kear, Penn., 17 Atl. Rep. 668. 

48. HUSBAND AND WIFE. Evidence sufficient to 
hold defendant liable for goods not necessaries bought 
by his wife and used in his house. — Walling v. Hanning, 
Tex., 11S. W. Rep. 547. 


49, INSOLVENCY—Community Property.— The action 
of the syndic of an insolvent estate, for the purpose of 
subjecting to the debtor’s debts immovable property 
purchased in the name of his wife because it is in reality 
community property, is not a reyocatory action, as it 
seeks not to annul any act or contract of the debtor.— 
Gogreve v. Dehon, La., 6 South, Rep. 31. 























50, INSURANCE. One who has a contract for the 
conveyance of property uponthe payment by him of 
his promissory notes executed therefor, although such 
notes are past due and unpaid, has an insurable inter- 
est in the property; the vendor having taken no steps 
to enforce the payment of the notes. — Gilman v. Dwell- 
ing-house Ins. Co., Me., 17 Atl. Rep. 544. 








51. INSURANCE COMPANIES — Quo Warranto. De- 
fendant, a foreign insurance company, having received 
from the auditor of this State a certificate under the 
provisions of the law as to insurance companies, was 
alleged to be offending against the laws of the State by 
making more than one kind of insurance: Held, that 
quo warranto, and not certiorari, was the proper manner 
of inquiring into such charges. — State v. Fidelity ¢ 
Casualty Co., lowa, 42 N. W. Rep. 509. 

52. INTOXICATING LIQUORS.——The taking of an order 


for liquor by a traveling salesman, in New Hampshire, 
to be filled by his principals residing in another State, 





form a part of the contract of sale,so as to make the 
transaction void under Gen. Laws N. H. ch. 109, § 13, 
making it a criminal offense to solicit or take orders 
for spirituous liquors in the State, to be delivered at a 
place without the State, knowing or having reasonable 
cause to believe that if so delivered the same will be 
transported into the State, and sold in violation of law. 
—Lang v. Lynch, (U. 8. C. C.) N. H., 38 Fed. Rep. 489. 

53. JuDGE—Recusation. The law does not author- 
ize a district judge, presiding over a court having 
criminal jurisdiction, to recuse himself, simply because 
he is connected by blood or marriage with an accused. 
— State v. Judge, La., 6 South. Rep. 22. 

54. JUDGMENT.—— A judgment in a tax-suit brought 
against one whois dead at the timeis void asto his 
heirs.—Crosley v. Hutton, Mo., 11 8. W. Rep. 613. 

55. JUDGMENT. A judgment, which is irregular, 
but not void, will not be set aside merely on a motion 
filed four years after the judgment was rendered; but 
such judgment will be enforced.—School- Dist. v. Chicago 
Lumber Co., Kan., 21 Pac. Rep. 599. 

56. JUDGMENT LIEN. Under Code Iowa, § 2882, 
where judgment creditors are not made parties to the 
foreclosure ofa senior mortgage lien, their right to 
redeem is absolutely barred in ten years from the date 
of their judgment, and cannot be extended by the levy 
of an execution onthe land before the expiration of 
the ten years.— Alvee v. Curtis, Iowa, 42 N. W. Rep. 508. 

57. LANDLORD AND TENANT. The lessee of a farm, 
who agreesto pay his lessor one-half the crops and 
stock raised thereon as rent, has a half interest in such 
crops and stock, which is not subject to the landlord’s 
debts.— Stickney v. Stickney, lowa, 42 N. W. Rep. 518. 

58. LIMITATION. The Texas statute of limitations 
of two years’ adverse possession does not apply toa 
land certificate.— Boon v. Miller, Tex., 118. W. Rep. 551. 

59. MANDAMUS. Mandamus does not lie to compel 
the granting of a suspensive appeal from an order dis- 
solving an injunction on bond, when the commission of 
the acts enjoined will not cause an irreparable injury.— 
State v. Monroe, La., 6 South. Rep. 21. 


60. MARRTAGE— Conflictof Laws. —-— A woman domi- 
cile in Massachusetts marrjed there, and became in- 
sane. Her husband removed to New York afterwards 
and obtained a decree annulling the marriage on the 
ground of fraud in procuring it. She was served with 
process in Massachusetts and never appeared to the 
action: Held, that the decree, being rendered without ju- 
risdiction of the defendant, and for a cause not recog- 
nized as sufficient in Massachusetts, of which State the 
parties were citizens, and where defendant was domi- 
ciled, was invalid there. — Inhabitants’v. Inhabitants, 
Mass., 21 N. E. Rep. 435. 


61. MASTER AND SERVANT. In a contract between 
a planter and an overseer, under which the latter was 
employed foraseries of years ata stipulated salary, 
the fact that the overseer begins a new year without 
express agreement or renewal of terms will be held as 
a tacit reconduction of the contract for the same term, 
and at the same salary.—Lalande v. Aldrich, La., 6 South. 
Rep. 28. 

62., MASTER AND SERVANT. Where a watchman in 
arailroad yard uses a platform appropriated to the 
transfer of freights for the purpose of running along it 
at night in the dark, he does so at his own risk; it not 
appearing that the platform was intended by the com- 
pany for such a purpose, or that he had any reason to 
think it was so intended.— Hamilton v, Richmond § D. R. 
Co., Ga., 98. E. Rep. 670. 


63. MASTER AND SERVANT. Question of contribu- 
tory negligence on part of brakeman injured while 
riding on engine pilot coupling cars. — Mo. Pac. Ry. Co. 
v. McCally, Kan., 21 Pac. Rep. 574. 


64. MASTER AND SERVANT. Question whether sec- 
tion hand injured by running of wild train assumed the 
risk of the employment. — Cinn. I. St. L. ¢ C. Ry. Co. v. 
Lang, Ind. 21 N. E. Rep. 317. 
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65. MASTER AND SERVANT. Plaintiff, a car coupler, 
injured by falling into gutter on side of railroad tack: 
Held, not guilty of contributory negligence as he was 
not shown to have known of its existence. — Harrv. N. 
Y. C. ¢ A. R. R. Co., N. Y., 21 N. E. Rep. 425. 

66. MINES AND MInING—Corporations. Under Rev. 
St. U. S. § 2319, a corporation, all of whose members are 
citizens of the United States, is competent to locate a 
mining claim. — McKinley v. Wheeler, (U. 8.8. C.),958. C. 
Rep. 638. 

67. MORTGAGES. It may be shown, as between the 
parties, that a mortgage which recites an existing debt 
as its consideration was executed to secure further 
advances .—Knckaba v. Abbott, Ala.,6 South. Rep. 48. 


68. MORTGAGES. The purchaser of a non-negoti- 
able instrument, such as a mortgage, is bound to make 
inquiry of the maker before purchasing, and is charge- 
able with notice of any defense by way of payment, or 
growing out of the original equities, which such inquiry 
would have brought to his notice. — Appeul of Morgan, 
Penn., 17 Atl. Rep. 666. 


69. MORTGAGES. An innocent mortgagee of land 
fraudulently conveyed to his mortgagor by an attorney 
in fact of the owner, must take notice of a suit brought 
by the latter’s heirs against the fraudulent grantee to 
declare the latter a trustee for their benefit, a lis pendens 
notice having been filed pursuant to Code Civil Proc. 
Cal. § 409, before the commencement of an action to 
foreclose.— Randall v. Duff, Cal., 21 Pac. Rep. 610. 


70. MUNICIPAL CORPORATIONS—Contracts.—— Against 
a water company which is under a contract obligation 
with the municipal government to furnish a supply of 
water for use by the municipality in extinguishing 
fires, a citizen and tax-payer, whose property has 
been consumed by reason of a breach of such contract 
obligation, has no right of action, there being no 
privity of contract between the citizen and the water 
company.— Fowler v. Athens Water-works Co., Ga., 98. E. 
Rep. 673. 


jl. MUNICIPAL CORPORATIONS.—lIn an gction against 
a municipal corporation for constructing sewers so as 
to cause water to flow and collect on plaintiff’s prem- 
ises, it is proper to charge that, if plaintiff's proverty is 
less valuable as a dwelling-place for herself and family 
because of the flow of water on it, and the overflow was 
caused by defendant’s wrong, the jury may assess to 
her the difference in the value of the lot as a dwelling- 
place so overflowed, and its value asa dwelling place 
if not overflowed. — City of Eufaula v. Simmons, Ala.,6 
South. Rep. 47. 


72. MUNICIPAL CORPORATIONS. If snow falls upon 
the sidewalks of a city so as to become an obstruction, 
it is the duty of the city to remove it, but a reasonable 
time must be allowed for the performance of this duty. 
Ifit unnecessarily permits such obstructions as ice 
and snow to accnmulate to an extent that renders the 
sidewalks dangerous or unsafe, and persons, not them- 
selves guilty of negligence, fall by reason thereof and 
are injured, the city is liable, but not otherwise.—Smith 
wv. City of Chicago, (U.S. C. C.) Ill., 38 Fed. Rep. 388. 


73. MUNICIPAL CORPORATIONS — Negligence. On 
the trial of an action against a city of the second class 
for personal injuries caused by falling into a ditch dug 
by authority of the city, the injured party is entitled to 
recover all damages resulting from the injury, whether 
present or prospective.— Townsend v. City of Paola, K:n., 
21 Pac. Rep. 596. 


74. MUNICIPAL CORPORATIONS— Negligence. The 
street commissioner of Denver is simply a subordinate 
agent or official, charged with specific duties, and that 
the corporation was not relieved from liabtlity for in- 
juries from defects in the streets and sidewalks occur- 
ring through negligence, especially as the city’s liabil- 
ity for such injuriesis expressly recognized in the 
requirement of the charter that written notice of the 
injury be given to the mayor or council.—City of Denver 
v. Williams, Colo., 21 Pac. Rep. 617. 





























75. NEGLIGENCE. Question of negligence of rail- 
road company where engine was left by the engineer 
at a street crossing in charge of fireman and plaintiff's 
team ran off, frightened by escaping steam. — Andrews 
v. Mason City, etc. Co., lowa, 42 N. W. Rep. 513. 

76. NEGLIGENCE. In an action for negligently 
killing plaintiff's husband, it is error to instruct a 
verdict for plaintiff for $5,000, if the death resulted from 
failure to ring a bell or sound a whistle, or from failure 
to have erected a sign-board, as,in order to recover 
that amount as a fixed sum, the case must come within 
Rev. St. Mo. § 2121, which fixed that as the amount of 
recovery in cases of death caused by negligence in 
managing a train of cars.—King v. Missouri Pac. Ry. Co., 
Mo., 11S. W. Rep. 563. 

77. NEGLIGENCE. In submitting the question of 
contributory negligence to the jury when there is evi- 
dence forand against that defense, it is prejudicial 
error to charge that the law presumes plaintiff to have 
exercised ordinary care,for while such presumption 
exists in the absence of proof to the contrary, it should 
not be referred to when there is such proof.— Moberly v. 
Kansas City, St. J. § C. B. Ry. Co., Mo., 118. W. Rep. 569. 

78. NEGOTIABLE INSTRUMENT — Consideration. 
Since by Code Iowa, § 2224, the pregnancy of the woman 
by a man other than the husband atthe time of the 
marriage is a cause for a divorce to the husband, 
plaintiff was under no legal obligation to live with his 
wife, under the circumstances shown, nor could he be 
required to maintain the child; and his agreement to 
do these things was a sufficient consideration for a 
note.—Gray v. Woly, lowa, 42 N. W. Rep. 504. 

79. NEGOTIABLE INSTRUMENT. The subsequent 
holder of a promissory note, executed by a mother in 
her individual capacity, cannot recover the same from 
the minor children of the maker on the ground that the 
money borrowed on such note was used for the support 
of said minors or further preservation of their proper- 
ties.— Union Nat. Bank v. Forstall, La., 6 South. Rep. 32. 

80. NEGOTIABLE INSTRUMENTS. Under Code Iowa, 
§ 2113, providing that all contracts in writing import a 
consideration, when plaintiff has established defend- 
ant’s signature to a promissory note, the burden of 
proving no consideration is on defendant. — McCormick 
Harvesting - hine Co. v. Jacobson, lowa, 42 N. W. Rep. 
499, 

81. NEGOTIABLE INSTRUMENT—Set-off.——In an action 
on a promissory note, a plea by defendant that plaintiff 
had collected fees due him as sheriff, which he had not 
paid, is a good plea of set-off. — Hill v. Roberts, Ala., 6 
South. Rep. 39. 

82. NEGOTIABLE INSTRUMENT. ——— Where a note is 
made to a bank by W and signed by H as surety, but 
before signing such note H makes inquiries of the bank 
as to the financial standing of W and is informed by an 
officer thereof that the bank holds bank-stock belong- 
ing to W in such bank, and that the bank will retain 
same as security forsuch note, and that inno event 
will H be liable for more than the difference between 
the value of the bank-stock and the amount of the 
note and interest, and under this agreement H indorses 
the note: Held that, as between H and the bank, H is 
only liable for the difference between the value of the 
bank-stock and the amount of such note and interest.— 
Packard v. Herington, Kan., 21 Pac. Rep. 621. 

83, NEGOTIABLE INSTRUMENT—Alteration. Where 
an interlineation or erasure is apparent upon the face 
of an instrument, the presumption of law is that itisa 
legitimate part of the instrument, and was made prior 
to its execution, and the burdenis upon the maker to 
show that it was altered after delivery. — 42 N. W.-Rep. 
467. 

84, NUISANCE. Complaint alleging that defendant 
railroad company by the erection of a bridge on a 
navigable river obstructed navigation by reason 
whereof plaintiff removed a portion ofits boats, does 
not allege such special injury to plaintiff different from 
that to the public as to constitute a cause of action. 
South Carolina S. B. Co. v. Ry. Co., 8.C., 98. E. Rep. 
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85. OFFICE AND OFFICER—Police. Under Laws N. 
Y. 1873, ch. 775, §5, providing that any member of the 
police force of New York city who shall be absent from 
duty without leave for five days shall, at the expiration 
thereof, cease to be a member of said force, a patrol- 
man does not lose his office by being arrested and con- 
fined under criminal process, and upon his discharge 
and reporting for duty he is entitled to his pay during 
his enforced absence.—People v. Board of Police, N. Y., 21 
N. E, Rep. 421. 


86. OFFICE AND OFFICER. Rev. St. art. 3388, pro- 
vides that all convictions of any county officer for any 
misdemeanor involving official misconduct shall work 
an immediate removal from office, ete. Article 3415 
provides that no officer shall be removed for any act 
committed prior to his election to office: Held, that an 
officer who is his own successor, and committed the 
unlawful act after re-election, and while performing 
the functions of office, but before he had qualified, 
should be removed.—Tex. 11 8. W. Rep. 630. 

87. PARTNERSHIP. L took a note from a firm of 
which he was a member, for money loaned to it. Heid, 
that as payment of the note was not byits terms, nor 
by the nature of the transaction, to be postponed until 
the dissolution of the firm and final accounting, L had 
a remedy at law against the firm on the note before the 
accounting. — Carpenter v. Greenop, Mich., 42 N. W. Rep. 
276. 

88. PARTNERSHIP. Under the facts the parties en- 
gaging in real estate transactions held to be partners 
in the enterprise.— Simpson v. Tenney, Kan., 21 Pac. Rep. 
634. 

89. PAYMENT—Recovery. Voluntary payment by 
the widow of an intestate of aclaim against the estate 
for money loaned decedent, which is not in excess of 
the widow’s share of the estate, and on which no inter- 
estis charged,is a bar to an action by the widow as 
administratrix to recover the sum paid, where there 
are no other creditors of the estate, and letters of ad- 
ininistration were taken out by the widow for the sole 
purpose of bringing the action. — Rainwater v. Harris, 
Ark., 11S. W. Rep. 583. 

90. PLEADING—County Bonds. A petition in an 
action against a county on interest coupons on county 
bonds, which does not allege that such bonds were 
issued by authority of some special act, or for some 
purpose for which counties have general power to 
issue bonds, is demurrable —Donaldson v. Butler County, 
Mo., 11S. W. Rep. 572. 

91. PRINCIPAL AND AGENT. A contract by which a 
principal agrees to supply his agent for the sale of a 
certain article “with sufficient samples” of the said 
article, “as may be called for’ by the agent, means 
only that the agent shall be furnished with a quantity 
of samples such as shall be reasonably sufficient for 
the business actually done. — Jensen v. Perry, Penn., 17 
Atl. Rep. 665. 

92. PRINCIPAL AND AGENT. Where a real-estate 
agent has a written contract with the owner of land to 
put upon the market, advertise, and sell the same, hav- 
ing for his interest only a share in the surplus of profits 
arising from the proceeds of the sale of the land: Held, 
that the contract is one of agency, and not of partner- 
ship.—Durkee v. Gunn, Kan., 21 Pac. Rep. 637. 


93. PRINCIPAL AND AGENT. In an action on notes, 
defendant alleged in his answer that the time of pay- 
ment had been extended, by an agreement entered 
into by him witha third person as agent of plaintiff, 
the payee, “with her knowledge and consent:” Held, 
that while it was error, under the pleadings, to submit 
to the jury the question whether plaintiff had ratified 
the agreement after it was made, such error was not 
prejudicial to defendant, where there was some evi- 
dence of ratification. — Miller v. Root, lowa,42N. W. 
Rep. 502. 

9, POBLIC LANDs. The patent of the United 
States, issued to the Missouri, Kansas & Texas Railway 
Company, to certain even-numbered sections of land 



































in Allen county in this State, is valid, and sufficient to 
convey all the lands described therein, unless persons 
claiming particular tracts of these lands can clearly 
show prior homestead or pre-emption settlements 
thereon before any rights of the railway attached. — 
Burnham v. Starkey, Kan., 21 Pac. Rep. 624. 

95. RAILROAD COMPANIES — Fires. —— Under Code 
Iowa, § 1289, a railroad company is liable for setting a 
fire on its right of way which destroyed certain stacks 
of hay of plaintiff, though he was guilty of contributory 
negligence in failing to protect them by plowing 
around them. — West v. Chicago ¢ N. W. Ry. Co., lowa, 
42 N. W. Rep. 512. 

96. RAILROAD COMPANIES — Fires. In an action 
against a railroad company for burning hay, by fires 
set by engines, evidence that plaintiff rented the land 
from one claiming to be the owner, and cut and stocked 
the hay, is sufficient to prove ownership of the hay. — 
Johnson v. Chicago § N.W. Ry. Co., lowa, 42 N. W. Rep. 
512. 

97. RAILROAD COMPANIES. Section 1047 of the Re- 
vised Code of 1880, which prohibits the running of 
railroad trains through incorporated cities and towns 
at a greater rate of speed than six miles per hour, ap- 
plies to damages and injuries done to real estate as well 
as to personal property. — Porterfield v. Bond, (U.S.C. 
C.) Miss., 38 Fed. Rep. 391. 

98. RAILROAD COMPANIES — Consolidation. Act. 
Ala. March 8, 1876, repealing the provisions of act. Dec. 
29, 1868, which gave *‘o railroad companies the power to 
acquire and hold lands granted to aid in the construc- 
_tion of the roads, could not take away the vested right 
to acquire and hold such property, which existed in 
companies organized under the act of 1868 before its 
repeal.— Georgia Pac. R. Co. v. Wilks, Ala., 6 South. Rep. 
35. 

99. RAILROAD COMPANIES—Trespassers. The mere 
failure to keep a look out for trespassers on a railroad 
track, elsewhere than at a public crossing or in a city 
or village, is not negligence.— Bentley v. Georgia Pac. Ry. 
Co., Ala., 6 South. Rep. 37. 

100. RAILROAD COMPANIES — Fires. In an action 
for damages against a railroad company for injury sus- 
tained in consequence of a fire alleged to have been 
occasioned by sparks emitted from one of its locomo- 
tives, the law requires the proof that the sparks so 
emitted were the cause of the ignition, and that to all 
probability the wrong is the result of the carelessness 
and negligence of the company in not using scientific 
contrivances.— Ednington v. Louisville, N. O. § T. R. Co., 
La., 6 South. Rep. 19. 

101. REMOVAL OF CAUSES. Under act March 3, 
1887, § 2, a defendant who is an alien is not entitled toa 
removal of a cause from a court of the State of which 
he isa resident, and a cause removed by an alien de- 
fendant will be remanded where itis not averred that 
he is a non-resident of the State. — Walker v. O’ Neil, (U. 
8. C. C.) Ky., 38 Fed. Rep. 374. 

102, REMOVAL OF CAUSES. Under the removal act 
of 1887, an extension of time to answer by consent of 
parties does not extend the time for filing the petition 
for removal. — Dixronv. Western Union Tel. Co., (U. 8. C. 
C.) Cal., 38 Fed. Rep. 377. 

103. REPLEVIN. Where a writ of replevin was in- 
adverten‘ly issued in a case of which the court had no 
jurisdiction, and the property was turned over to the 
plaintiff pursuant to a statute of the State: Held, that 
the court was not authorized to enter a judgment fora 
return of the property, or to assess its value; its power 
is limited to dismissing the writ.— Burdett v. Doty, (U.S 
C. C.) Mich., 38 Fed. Rep. 491. 

104. SALE—Bona Fide Purchaser. Where a pur- 
chaser fraudulently obtains goods from the owner, and 
transfers them to another in payment of a pre-existing 
debt, such pre-existing debt alone wili not be a suf- 
ficient consideration to constitute the transferee a bona 
jide purchaser for value, as against the owner from 
whom the goods were thus obtained by fraud. — Zaton 
v. Davidson, Ohio, 21 N. E. Rep. 442. 
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105. SEDUCTION—Accord and Satisfaction.— A written 
agreement between an unmarried pregnant woman 
and the putative father of her expected child, by which 
she agrees to leave the town fora specified time, and 
to waive all claims against him, criminal or civil, for 
which he promises to pay hera montly sum, and to 
convey to her certain land, is an entirety, and the 
illegal agreement to suppress the criminal prosecution 
renders it absolutely void, so that it constitutes no de- 
fense to an action for seduction. — Baird v. Boehner, 
Iowa, 42 N. W. Rep. 454. 

106. SPECIFIC PERFORMANCE. The fact that a 
vendor of land in giving a contract for the sale, is neg- 
ligent in not reading the contract, and knowing its 
contents, does not entitle the vendee to a specific per- 
formance of it, where he himself is also in the wrong, 
as the relief is largely discretionary with the court, and 
depends more on the good faith ofthe party asking it 
than on the negligence of the party against whom it is 
sought.—Clark v. Maurer, Iowa, 42 N. W. Rep. 522. 

107. SPECIFIC PERFORMANCE, A court of equity 
has no jurisdiction of a bill to compel the specific per- 
formance of a contract by the common council of a 
city, to erect a city-hail on alot conveyed to the city 
by the plaintiff, and to restrain the erection on another 
lot.— Kendall v. Frey, Wis., 42 N. W. Rep. 466. 

108. SPECIFIC PERFORMANCE. In an action for 
specific performance of a written contract, where there 
was no fraud, concealment, or misrepresentation on 
part of the plaintiff, and the terms of the writing were 
explicit, unambiguous, and the instrument was read 
over to defendant before he signed it, the mere fact 











that he did not understand the meaning or legal effect - 


of the language as written, constitutes no ground for 
refusing specific performance.— Caldwell v. Depew, Minn., 
42 N. W. Rep. 479. 

109, SUPERSEDEAS. Under the Alabama practice, 
the proceeding by supersedeas is substituted for the 
writ of audita querela, and generally will lie in the cases 
where that writ would lie at common law. Matter 
which operates as an equitable satisfaction of a judg- 
ment may be inquired into by this proceeding, and an 
execution issued to enforce the judgment may be 
superseded and vacated. — Thompson v. Lassiter, Ala., 6 
South. Rep. 33. 

110. TAXATION. A tract of land within city limits, 
used as a homestead and not divided into lots, but sur- 
rounded by streets and street-car lines, and having all 
the benefits of city lights, water, and fire service, is 
subject to taxation for city purposes.—Perkins v. City of 
Burlington, lowa, 42 N. W. Rep. 441. 

lll. TAXATION. The tax-bill filed in tax-suit under 
Rev. St. Mo. § 6837, is not not a part of the petition, but 
evidence only, and a judgment for delinquent taxes on 
a petition which does not describe the land, nor refer 
to the tax-bill, though a tax-bill containing a descrip- 
tion is filed, is void, and open to collateral attack. — 
Vaughan v. Daniels, Mo., 11S. W. Rep. 573. 

112. TAXATION—Assessments. The curative act 
(Laws 1885, ch. 101,) is general in intent and operatien, 
and an assessment for local improvements, duiy levied 
in pursuance thereof, is valid. — Newman v. City of Em 
poria, Kan., 21 Pac. Rep. 593. 

113. TAX SALE. An owner of land, who has paid 
the taxes thereon before a sale thereof, is not required 
to file the affidavit of tender of the amount of taxes 
and costs prescribed by Mansf. Dig. Ark. § 2649, before 
bringing ejectment for the land, as such tax-sale is 
void.— Kelso v. Robertson, Ark., 11 8. W. Rep. 582. 

114. TAX-TITLES. A tax-sale of a fractional part 
ofa tract of land is not rendered invalid by the fact 
that the list of lands advertised for sale shows that 
bids were made for a definite quantity of land, and not 
for an undivided part, if the tax sale record shows the 
bid to have been for an undivided interest.— Jenswold v. 
Doran, Iowa, 42 N. W. Rep. 465. 


115. TRUSTS. A mortgage was executed to T, which 
recited that T had, or was about to, become surety on 


























acertain bond of indemnity conditioned to pay com- 
plainants all such sums as they might be compelled to 
pay as sureties on a bond for the release of mortgagors’ 
steamer, which had been libeled, and provided that 
upon repayment to T, by mortgagors of any and all 
sums that he might be required to pay by reason of 
signing such indemnity bond, the mortgage was to be 
void: Held, that as T never signed the indemnity bond, 
the complainants acquired no rights in the mortgaged 
property by virture of the mortgage.— Fagan v. Thomp- 
son, (U. 8. C. C.) Mo., 38 Fed. Rep. 467. 


116. VENDOR AND VENDEE. Under the facts: Held, 
that defendant was a vendee under an executory con 
tract and entitled only to a reasonable time to pay the 
price of the land, which was given him, and, being in 
default, plaintiffs could recover the land.— Rosev. Loyd, 
Mo., 118. W. Rep. 622. 


117. VENDOR AND VENDEE.—— Allegations that plaint- 
iffand defendant agreed to exchange lands, and that 
as a further consideration the defendant promised to 
make certain improvements upon the land adjoining 
the tract to be conveyed by him, which improvements 
the defendant had failed to make, will Sustain an action 
for a breach of contract. — Wilson v. Yocum, lowa, 42 N. 
W. Rep. 446. 


118. WATER AND WATER COURSES. Under Code 
Iowa, § 303, boards of supervisors have no authority, in 
the absence of a statute directly confirming it, to con- 
struct a bridge across a navigable lake, the bed of 
which belongs to the State. — Snyder v. Foster, lowa, 42 
N. W. Rep. 506. 


119. WATERS AND WATER-COURSES. Where plaint- 
iff alleges that by reason of the pollution of the stream 
by defendant, he is not only deprived of the use of the 
water of the stream, but that the offensive odors caused 
by such pollution affect the enjoyment of his home, he 
can recover for depreciation in the rentul value of the 
premises. — Ferguson v. Firmenich Manuf’g Co., lowa, 42 
N. W. Rep. 448. 


120. WILLS. Code Iowa, § 2353, providing that the 
probate of a will shall be conclusive until it is set aside 
in an original or appellate proceeding, allows such an 
original proceeding to be brought by one who was a 
party to the probate, but was only notified thereof by 
publication, and did not appear.— Gregg v. Myatt, lowa 
42 N. W. Rep. 461. 


121. WILLS. The gift of a particular debt, as where 
a bequestis made “of the money now owing to me 
from A,” is a specific legacy. — Hayes v. Hayes’ Ex’x., N. 
J., 17 Atl. Rep. 6384. 


122. WILLS. Where a foreign executor conveyed 
land in Kansas, under a power of sale in the will, be- 
fore recording the will, but no rights of third persons 
intervened, the subseqnent recording related back to 
the date of the conveyance, and made it valid.— Brooks 
v. McComb, (U. 8. C. C.) Kan., 38 Fed. Rep. 317. 


123. WITNESS—Attorney and client. An attorney 
is not obliged to produce a writing intrusted to him by 
his client, or to disclose its contents, without his con- 
sent, but he may be required to state whether he has 
it in his possession, for the purpose of authorizing the 
adverse party to give parol evidence of its contents. — 
Stokoe v. St. Paul, etc. Ry. Co., Minn., 42 N. W. Rep. 482. 


























124. WITNESS — Impeachment. On atria, for as- 
sault with intent to kill, where defendant has testified 
in his own behalf, evidence of his prior conviction of 
violating a municipal ordinance by frequenting a 
bawdy-house is not admissible to impeach his eredi- 
bility.— State v. Taylor, Mo., 11 8. W. Rep. 570. 





125. WITNESS. Under Comp. Laws Utah, pp. 114, 
115, § 1, the grand jury investigating a charge of 
polygamy may ask one claiming to be the lawful wife 
of the accused, for the purpose of ascertaining whether 
she was the lawful wife, whether another was married 
to the accused on the day of witness’ marriage. — Ez 
parte Hendrickson, Utah, 21 Pac. Rep. 396. 
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